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Introduction
Article II of the 1971 Constitution of Egypt and the current Constitutional Declaration
stipulates that Islam is the religion of the State and that Arabic language is its official
language. That the principles of Islamic law are the primary source of legislation is considered
the most controversial of the constitutional articles which raises a debate whenever there is a
discussion of religious freedom in Egyptian society or of the concerns of Egyptian Christians
and their problems to the extent that it made some people limit a major part of the discussion
about the 2007 constitutional amendments only to Article II of the Constitution as an extension

of a former debate about constitutional amendments.

In this context, we should here mention a number of constants as a form of introduction to the

discussion about the debate raised on Article II of the constitution:

* The discussion about Article II of the Constitution has resulted in the emergence of several
tendencies that could be political and intellectual scenarios about Article II.

For example:

The tendency to reject maintaining Article II and demand its elimination entirely from the

constitution.

- The opposite tendency to the previous one above which stresses that any infringement of
this article means a beginning of real discord in the Egyptian society.

- There is a third tendency that calls for an amendment of the constitutional article through
several alternatives that could be specifically considered.

- There is a fourth tendency that affirms that the actual problem does not lie in the

constitutional texts themselves, but it is the political usage of such an article and its

enforcement.

* The project, the problematic issue of Article II of the Egyptian Constitution, believes in the
importance of studying these previous tendencies with an emphasis on the last two in order to
reach a disciplined constitutional and political atmosphere.

The aforementioned background means that Article II is problematic to a great extent when a
new constitution of Egypt is to be enacted. Such a matter could lead to intense discussions and

might lead to a direct clash among the Egyptian political and national forces.



This situation stresses the need for holding calm discussions to realize a number of suitable
future scenarios in dealing with the problems of Article II of the constitution. This is the aim of
our project which is expected to make proposals in handling such problem during the coming
period that will see the holding of parliamentary and presidential elections before drafting of

the new Egyptian Constitution.

Whoever follows the religious debate taking place in Egypt would notice that Christian
citizens of Egypt do not fear the application of the Islamic shari’ah (Islamic law) as much as
they are concerned about the practices of the political Islamic groups that reduced the

application of the Islamic shari’ah to just the hudiid (penalties in Islam).

Also, whoever follows the sectarian tension issues would easily notice that the issue of
changing religions whether from Christianity to Islam or vice versa has been one of the most
important reasons for the occurrence of tensions and fitnah ta’ifivah (sectarian strife) over the
past ten years. Therefore, some people have linked it to the text of Article II of the

Constitution.

The importance of our project which is conducted by the Center for Intercultural Dialogue and

Translation (CIDT) with the support of The Middle East Partnership Initiative (MEPI) is that it

presents multiple scenarios for a positive handling of Article II of the constitution without

demanding its elimination.

Our project aims at drafting more than one scenario for dealing with the text of Article II of the

constitution from a legal viewpoint and not a sectarian or religious one and this is through:

1. Determining the origin of the problem of Article II through expanded legal study done by
Dr. Nabil Ahmad Hilmi (Professor of International Law, Former Dean of the Faculty of
Law at Al-Zaqaziq University and former member of the National Council of Human
Rights) which includes:

- The position of religion in successive Egyptian constitutions.

- The history of adding this article to the constitution and its historical and political
context.

- The beginning of the emergence of the problem of Article II of the Constitution and its

handling in the media.



- A comparison between Article II in the Egyptian Constitution and some models of

constitutions of some world countries.

2. Analyzing the tendencies of Egyptian Society:

By means of an opinion poll held on a random sample of some 5,000 male and female

Egyptian citizens from various governorates to answer several questions related to the

Constitution. The poll included the specific question: “Do you agree on canceling or keeping

Article II of the Egyptian Constitution?” Then, the answers were analyzed by Dr. Fatimah al-

Zanati (Director of al-Zanati Office and his Associates) which is specialized in conducting and

analyzing public opinion polls.

3.

Monitoring and Analyzing:

The opinions of some 200 men of letters, intellectuals, men of law, Christian and Islamic
scholars, media men and members of the People’s Assembly and Shird Council on Article
IT of the Constitution. This analysis was made by Mr. Usamah Salamah (a writer interested
in the citizenship affairs and the current Editor-in-Chief of Rose al-Yiisuf Magazine).
Reaching Conclusions: To determine the proposed scenarios for dealing with the problem
of Article II. This being done through holding an expanded conference in which a number
of intellectuals and men of law would be invited to discuss the multiple scenarios involving
Article II and, as a result, state the most important aspects of the project that could be
referred to as a final proposal to each member of the People’s Assembly and Shiira Council
and the elected committee to prepare a new constitution.

Presenting the project results to the committee elected to draft a new constitution: By
publishing and distributing a book with the previous discussions to all of the beneficiaries

of the project and those interested in the issue of Article II of the constitution.

The importance of this book is that it presents a vision based on the general tendencies of the

society whether through public opinion or opinions of intellectuals. This has really helped to

present various proposals for drafting Article II of the Egyptian Constitution.



Section I: Project Activities

First: Opinion Poll Concerning the Constitution (2011)

Introduction

What is a constitution?

Persian in origin, the word dustiir (constitution) means a basis or rule. It may be simply
defined as the legal structure in the state that no other law should violate.

There are various definitions for constitution, but the most comprehensive one may be “the
basic branch of the internal public law. A constitution elaborates the main legal rules that
outline the identity of the state, indicates the shape of its government and regulates the work of
the different authorities as far as their powers and limits are concerned while clearly showing
the relationship among these powers, the position of individuals vis-a-vis these powers and the
individuals’ rights, freedoms and duties.

1-1 A synopsis on the history of the constitution in Egypt

Throughout its constitutional history, Egypt has experienced several documents. The first was
a basic law known as the law of Siyastanamah of 1837. This was practically the first
constitution ever known by modern Egypt. It was drafted in the fashion of constitutions that

were then prevailing in the United States and Europe.

This constitutional document was followed by the 1882 Constitution which gave rise to a
complete, integrated parliamentary system for the first time in Egyptian history. It clearly
stated that the selection of members of parliament would be through direct balloting and that a
member of parliament would represent Egypt as a whole, not just the constituency that voted
for him/her suggesting that it adopted the nation’s sovereignty theory.

The 1882 Constitution was short-lived. It lasted for only a few months due to the colonialist
Britain’s attempts to dispose of it in favor of another one, the May 1, 1883 constitution which
stripped the nation of any power. It functioned until 1913 when it was replaced by a new basic
law named the 1913 Constitution that aimed at squandering the nation’s authority and

encumbering its progress.



Right after the British protectorate of Egypt was announced on December 18, 1914 with the
outbreak of World War I, the Legislative Assembly was suspended leaving Egypt without any

parliamentary or even semi-parliamentary body until the 1923 Constitution was declared.

The 1923 Constitution was one of the best ever known to Egypt, whether in the way public
powers were organized or in the way rights, political as well as personal freedoms, of
Egyptians were acknowledged. It was the fruition of the Egyptian people’s struggle and

persistence to enjoy sound political and constitutional practices.

As a result of the 1919 revolution, the Egyptian people gained their independence and
sovereignty with the February 28, 1922 Unilateral Declaration of Egyptian Independence.
Through this declaration, the British government unilaterally ended its protectorate over Egypt

and granted it nominal independence.

Accordingly, this step required a constitution to regulate the rules of power in Egypt on

democratic basis.

The government formed a 30-member committee comprised of elite men of law, leaders of the
Constitutional Liberals Party and some public figures. The “Committee of 30” in turn set up

an 18-member subcommittee and entrusted it with laying general principles for a constitution.

After the Committee of 30 finalized a draft constitution, it referred this draft to the justice
ministry’s consultative committee that undertook the final legal drafting of this paper. On
April 19, 1923, Royal Decree 42 was issued to put place a constitutional system for the

Egyptian State.

However, another Royal Decree was issued in 1930 to end the 1923 Constitution. The 1930
Constitution, prepared by the government of Isma’1l Sidqt, aimed at giving more powers to the
king at the expense of parliament. @ The people denounced the step and staged mass
demonstrations that forced the king to re-activate the 1923 Constitution on December 12,

1935.



After the 1952 revolution, the 1923 Constitution was terminated. On December 10, 1952, the
Commander-in-Chief of the Armed Forces, in his capacity as the leader of the Egyptian
Revolution, issued a declaration that dropped the 1923 Constitution and called for the

formation of a committee to draw up a new draft constitution “to be approved by the people”.

Indeed, a decree was issued on January 13, 1952 calling for a committee to be formed to forge
a draft constitution that would follow the objectives of the July revolution. After this
committee drew up this draft, the government felt that it did not need to fully meet the goals

for which the revolution was launched.

Late president Jamal ‘Abd al-Nasir finally ordered his technical office to prepare a parallel
constitutional study and a draft constitution that would take into account the characteristics of

Egyptian society.

On January 15, 1956, the draft constitution was endorsed in its final form and was finally
proclaimed by ‘Abd al-Nasir on January 16, 1956, but it became effective on June 23, 1956
after the people voted in favor through a public referendum. The 1956 Constitution ended on
February 21, 1958 when the United Arab Republic, a union between Egypt and Syria, was
established.

The 1958 constitution was brief, consisting of only 73 articles. It was a summary of the 1956
constitution with articles “copied and pasted” from it except for some articles that were
required for the fledgling state, the UAR, and the transitional period Egypt was experiencing.
As the Egyptian-Syrian unity represented in the UAR came to an end on September 22, 1961,

an interim constitution was issued in 1964.

2—1 The 1971 Constitution

The 1971 Constitution was the final form of the interim Constitution of 1964. The Majlis al-
Ummah (the name of the Egyptian Parliament then), which started its work in March 1964,
was entrusted with drafting a permanent constitution for the country and then offer it for a
referendum.

The Majlis al-Ummah established a preparatory committee in June 1966 and finalized a draft
constitution in March 1967, but Egypt’s defeat in the 1967 War precluded the scheme. On



March 30, 1968, the president of the republic offered the people a program of action called the
“March 30 Statement” which contained an analysis of the causes of the 1967 defeat and a plan
of action for the future. It also stressed the need to finalize steps for a draft permanent
constitution for the state, a task that was given to the National Conference of the then-ruling

Arab Socialist Union instead of the Majlis al-Ummah.

Succeeding President Anwar al-Sadat entrusted the People’s Assembly (parliament) to propose
a draft constitution. A preparatory committee was formed with 50 members, later increased to
80, as a panel which had the right to seek the help of experts, religious scholars and other

groups within the society.

The committee, completing a draft constitution, presented it to the People’s Assembly on July
22, 1971, which in turn approved the basic principles contained in that draft. On September
11, 1971, the draft, along with its declaration document, was offered to the people for a
referendum. The people voted in favor of the draft by a great majority and it became effective

as of that day.

Some amendments were introduced to that constitution, the first being in 1980 and later on in
2005. Perhaps the most important among those amendments was Article 76 in which the
selection of the president of the republic would be through direct elections.

Later in 2007, it saw other amendments.

After the success of the January 25 Revolution and the triumph of the Egyptian people’s will,
the ruling Supreme Council of the Armed Forces (SCAF) that has run Egypt after the president
was deposed to set up a committee to introduce some constitutional amendments that were
persented for a public referendum on March 19, 2011. The people voted in favor of the
amendments, under judicial supervision, to the 1971 Constitution. Later, the military council
issued on March 30, 2011 a Constitutional Declaration composed of 63 items and included the

amendments approved in the March 19 referendum.
The Constitutional Declaration will remain in force until after the People’s Assembly and

Shura Council elections scheduled to be held in November 2011 when a constitutional

committee will be formed to draft a new constitution. Recently, there have been many debates
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and arguments concerning the new constitution and aspirations. The most debatable perhaps

has been Article I1.

3-1 Article II of the Egyptian Constitution

Article II of the Egyptian Constitution has fueled wide-scale controversy in Egyptian society
during the past few months. Some voices have called for amending the drafting of this article
while others have called for its abolition in the first place while still a third camp believes that
the inflammatory article should not be dealt with by abolition or even amendment. The
controversy over this particular article has even outstriped the one over the number of

constitutional articles put forward in the referendum on March 19.

Article II of the Egyptian Constitution reads that “Islam is the religion of the state, Arabic is its

official language and the principles of the Islamic shari’ah are the main source of legislation.”

With the success of the blessed revolution in Egypt and the suspension of the 1971
Constitution, some demands to have this article abolished have begun to surface. The article

was one of those amended in 1980.

The People’s Assembly, on April 30, 1980, debated and approved the texts of the required
constitutional amendments. The parliament called for a referendum on the amendments on
May 22, 1980. Following approval by the people, the amendments were issued by the
president of the republic and became effective as of the date the referendum results were
announced. Before the amendment, Article II read that “Islam is the religion of the state,
Arabic its official language and the principles of the Islamic shari’ah are a main source of

legislation.”
So far, the controversy over Article Il of the Egyptian Constitution is still growing as some
believe that it is doing away with the principles of citizenship and accordingly it should be

cancelled or amended.

The Center for Intercultural Dialogue and Translation (CIDT) embarked on an opinion poll to

detect citizens awareness concerning the constitution and how they specially viewed Article I1.
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1-4 The objectives of the survey
This study aims to explore citizen opinions concerning the constitution and whether there are
articles, particularly Article II, that might need to be amended and it also attempts to reach a
formula to be suggested by different groups within the society.
The set objectives are:
Determining the awareness of the people concerning the constitution and its different
articles and items.
Attempting to assess how far citizens participated in the recent referendum or any other
previous elections.
Learning citizens’ opinions regarding whether Article II of the Constitution should be
abolished or kept intact and the required amendments.

Exploring other articles citizens may wish to have changed.

1-5 Order of the Report:

This report illustrates the results of the opinion poll on the Constitution in five chapters. After
this chapter, there will be an explanation of the methodology of the study and characteristics of
the samples in the second chapter. The third chapter will deal with the awareness of the
respondents concerning the Constitution and its different articles and items. The fourth chapter
will deal with the respondents’ opinions about Article II and whether it should be abolished or
changed. The fifth and last chapter is devoted to the conclusion and recommendations

regarding the study.

The survey methodology and characteristics of the sample

This chapter reviews the modus operandi employed in this survey and the techniques used to
select the sample of study as well as families and respondents surveyed. CIDT launched an
initiative to get first-hand opinions by citizens regarding the constitution and particularly the
controversial Article II. The survey, conducted by al-Zanatt Office, was originally designed to
obtain information about Egyptian street-awareness of the constitution and political

participation as well as that of Article II.
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2-1 Methodology of the Survey:
The study relied on the quantitative approach to collect data by designing a questionnaire and
selecting a sample that is representative of all Egyptian governorates. The study was carried

out over several stages for four months.

The first stage covered preparatory activities — designing and selecting the sample, laying a
questionnaire and embarking on a test study. The second stage included the training of all data
collectors interviewing families and respondents. The third one focused on all data processing
activities (revision, symbolizing, entry, verification of data and assuring data conciseness).

The fourth and last stage dealt with analysis of the data and preparation of reports.

The following is a detailed explanation of all activities within the survey:

* The designing and selection of the sample:

The size of the target sample was set at nearly 5,000 individuals, 18 years old and more, which
required a sampling of 5,000 families. The age of 18 years was set because it is the age at
which an individual may cast his/her vote in the elections. Due to the high costs of taking a
sample for any study, it turned out that reliance on a national sample as a framework for taking
a sample for this study would save a lot of time and money. Accordingly, the sample for the
health-demographic survey of 2008 was sought as a sample for this study, being a recent one at
the national level and representative of all governorates of the country. It also relied on the

latest census of Egypt’s population.

Taking into consideration an average of 10% non-response, the selected sample was identified

to cover 5,500 families.

A multi-stage sampling was taken as:

First stage: Selection of Governorates

The sample targeted the random selection of half of the governorates to conduct the studies
there after excluding the borders of ones partly due to their smallness as they represent only
1% of the population and partly due to the high costs of the data collection. The governorates
of the Arab Republic of Egypt were divided into three regions: urban governorates, Lower

Egyptian governorates and Upper Egyptian governorates.
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Selection was made randomly for two of the urban governorates, four Lower Egyptian
governorates and four Upper Egyptian governorates respectively, making all selected

governorates to conduct the survey as 10 according to Table 1-2:

Second stage: Selection of initial sampling units

Table 1-2: Units of selected sample
Distribution of selected sampling units according to governorate
|and size of sample in each governorate — opinion poll survey about
constitution 2011.
Total Sample Sampling units (village/
locality)
Total | Rural | Urban | Governorates
1320 22 - 22 Urban
1200 20 - 20 Cairo
120 2 - 2 Port Said
2040 34 22 12 Lower Egypt
780 13 9 4 Al-Daqahlia
660 11 6 5 Al-Qalyubia
480 8 6 2 Al-Menoufia
120 2 1 1 Al-Ismailia
2160 36 22 14 Upper Egypt
960 16 7 9 Al-Giza
420 7 5 2 Al-Fayoum

14



600 10 8 2 Sohag
180 3 2 1 Aswan
5520 92 44 48 Total

The number of sampling units (locality/village) was determined according to the size of the
sample required, taking into account the selection of 60 families from each locality/village
distributed over two sectors (two areas per locality/village). Ninety-two sampling units were
selected from the governorates (184 sectors). The selection of the sampling units was made
randomly according to the census of population in both urban and rural areas as explained in

Table 1-2.

Selection of families:

In the selected sampling units, the study depended on a survey of families available for each of
the health-democratic survey sector. A simple random sample (SRS) was selected from each
sector composed of 30 families and was placed in a sampling record along with survey maps
and models to set the areas of work so that a supervisor may have easy access to a selected
family. During the interviews with families, the individuals eligible for one-on-one meetings
were determined and each individual was selected by using a table of random selection for

interviewing. Eventually, some 5,520 families were selected.

Designing a questionnaire:

The survey questionnaire form, designed by experts from al-Zanati Office, covered all the
topics the survey targets in order to get acquainted with opinions of individuals in the society.
The form contained two sections in addition to the introduction data.

The first section included the data about all individuals of a family — age, marital status,
education and work in addition to the selection of an individual eligible for interview.

The second section contained questions on knowledge about the constitution and its different
articles and items, sources of knowledge about the constitution, participation in the latest
referendum, information about Article II of the constitution and opinions regarding its

cancellation or amendment.
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Demonstration on how to conduct the survey:

A demonstration was conducted during the preparatory period of the survey, four days after
training on the questionnaire on a limited number of families that are not included into the
sample. Participating in the field experiment were some 42 researchers and supervisors who
took part in collecting the basic data. The experiment, conducted in Greater Cairo, relied on
remarks by researchers and the results of the demonstration in preparing a questionnaire in its

final form.

Data collecting activities:

Selection of field researchers: Thirty-four researchers and 10 supervisors were selected to train
prior to conducting the survey. They had worked before for al-Zanatt Office on similar studies,
particularly in opinion polls. The researchers had attended the training course involving the
demonstration, by the end of which some 42 researchers and supervisors were selected to

participate in the demonstration.

Training of supervisors and researchers: In order to guarantee that the field researchers fully
understood the theme of the study, a training course was held for six days at al-Zanati Office’s
training center ahead of the basic stage of data collection. The course included the following:

- Alecture on the objectives of the research and the scope of work.

- Lectures on the art of interviewing and the determined topics of the survey.

- Lectures on how to fill in the forms by use of audio-visual devices.

- Opportunities for role-playing and explaining interviews.
A session was devoted for supervisors during the course which focused specically on the tasks

of supervisors.

Data collection: After the end of the basic training, the researchers with utmost efficiency in

filling out forms were selected and the less efficient were excluded prior to commencing work
on the data collection phase. The work teams were divided into groups of eight. Each team
had a supervisor and four researchers (two males and two females) in addition to two field

coordinators to orchestrate work of all teams in the Upper and Lower Egyptian governorates.
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Field work on the survey started on July 18, 2011. The forms were filled in about 10 days in
which 5,179 individuals in the selected governorates were interviewed. After starting with
geographically remote governorates, followed by nearer governorates, all teams worked in the
governorates of al-Giza, al-Qalyubiya and Cairo by the end of the data collection phase.

While data was being collected, a number of respondents asked about the purpose of this
survey and enquired about the constitution during such unstable period. Some harbored fears
that the work team might have belonged to one of the new political parties and that it was
trying to collect signatures from local residents. The field work teams dealt with these

questions wisely with skills acquired from earlier experiences at the al-Zanatt Office.

The data collecting activities:

Office review:

The field work director and his assistant visits the teams in order to follow up on the progress
of work and also to bring the completed forms of any locality/village to the office. The office
reviewers then check the forms to make sure that coordination was in place, that questions
were completely answered and the open questions were marked with codes prior to the data-
entry process. The office reviewers, as work commenced, prepared reports about each team,

noted the mistakes made and sent remarks to the field teams for future avoidance.

Data entry and re-entry:

The data of the study was computerized using the CSPro, a set of data entry and reviewing
programs. Entry began while all data-collection teams were still in the field. Four people
entered the data into computers. During the entry process, the data was verified by re-entering
100% of the forms. A program for the coordination and revision of data was specially

designed. Later, a final file for the data was prepared for use in analysis.

Data processing and report writing:

As data entry was finalized, the tables necessary for writing reports were prepared. Preparing
these tables took about two weeks, after which the survey reports were written, expressing the
respondents’ trends regarding the constitution and its different articles and items that need to

be amended, particularly Article II.
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2-2 Survey Coverage

Table 2-2 summarizes the results of the field survey of an opinion poll on the 2011 constitution
in accordance with residence. The table specifies that during the period of the field survey,
5,179 households were successfully interviewed out of total 5,520 selected for the survey and
that the rate of response was 93.8%. The table shows that the aggregate number of individuals
of 18 years and more, qualified for being interviewed is 13,293, of which 5,187 were selected

and 5,179 were successfully interviewed at a response rate of 99.8%.

Table 2-2 sample results
Results of meetings and rate of response of households and individuals of age 18 and more
who are qualified for the meeting, according to the residence (city-village), place of
residence, survey of opinion poll on 2011 constitution
Residence Lower Egypt Upper Egypt
Urban | Rural Urban | Urban|Rural total Urban | Rural Total | Total
areas |areas | |governorates| areas | areas areas | areas
Total
Sfilveic;;d 2880 | 2640 1320 | 720 |1320]2040 | | 840 | 1320|2160 | 5520
families
Total
interviewed| 2707 | 2472 1263 672 | 1241|1913 772 | 12312003 | 5179
families
Rate of
94.0 | 93.6 95.7 93.3 1 94.0 | 93.8 91.9 [ 93.3(92.7| 93.8
response
Total
qualified
individuals| 6890 | 6403 3231 1668 | 3153 | 4821 1991 | 3250|5241 (13293
of 18 years
and more
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Total
selected
individuals| 2709 | 2478 1263 672 | 12411913 774 | 1237|2011 5187
of 18 years
and more

Total
interviewed| 2707 | 2472 1263 672 | 1241|1913 772 | 12312003 | 5179
individuals

Rate of
response

99.9 | 99.8 100.0 100.0|100.0{100.0| | 99.7 | 99.5|99.6 | 99.8

2-3 Characteristics of the Sample

This part shows the most important characteristics of households that were interviewed, then
the characteristics of individuals 18 years and older that were also interviewed and covered by
the survey.

Household Characteristics:

Table 2-3 shows the proportional distribution of households in terms of volume and number in
relation to their place of residence. It also shows that the average volume of the households in
Egypt is 4.97 persons. Moreover, the table shows that this volume is higher in rural areas of
Egypt than in urban areas and governorates. The average volume of households in the
countryside is 5.36 persons as compared to 4.54 persons in urban areas 4.43 persons urban
governorates. The rate of families whose number of individuals is eight persons or more is 3%
in urban areas and governorates compared to 11% in rural areas. It is also notes that the
number of persons in households in rural and urban areas of Upper Egypt is higher than in
Lower Egypt and that the rate of families whose number of individuals is eight persons and
more is nearly 5% in Lower Egypt governorates compared to 12% in Upper Egypt

governorates.

Table 2-3 household composition according to residence

Relative distribution of households according to the volume of family, residence (urban —
rural), survey of opinion poll on 2011 constitution

Residence Lower Egypt Upper Egypt
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U;ba Rural Urban | yrban | Rural total Urban | Rural Total | total
areas gOVErnorat| ,reqq | areas areas | areas
areas es
Househ
old
volume
1 251 1.1 2.9 2.3 1.1 1.5 2.1 1.1 14 1.8
2 80| 5.1 8.5 8.2 6.2 | 69 7.1 4.0 | 5.1 6.5
3 13.0| 8.2 14.9 11.6 | 9.2 | 10.0 11.2 | 73 | 8.6 | 10.5
4 25.8118.3 25.0 273 | 21.9 | 23.7 257 | 152 118.8| 21.9
5 26.5125.0 27.2 28.7 1 29.5129.2 23.7 [ 21.1 122.0| 25.8
6 14.3119.7 12.7 145 | 188 | 174 16.6 1204 119.1| 17.1
7 64 |12.0 6.2 4.6 77 | 6.7 82 | 159|132 9.3
8 19 ] 58 14 1.6 24 | 2.1 3.1 88 | 6.9 | 4.0
o+ 1.5 | 4.8 1.2 1.2 32 | 2.6 2.2 63 |49 | 32
Househ
olds (2707|2472 1263 672 | 124111913 772 (123112003 5179
number
Househ
olds
averag|4.54 | 5.36 443 4.50 | 5.05 | 4.87 475 | 5.63 |5.33 | 4.97
e
volume

Table 2-4 displays the educational level of individuals of households according to gender, age
and place of residence. It shows that almost 23% of individuals have not gone to school and

the rate of persons who hadn’t completed their primary education was 19%. Moreover, the

number of individuals who received university education was 11%.

Reflecting on educational levels and some details of the backgrounds of the household’s

individuals, we noticed the gap between males and females in terms of education where the

rate of females who have never been to school was almost twice the rate of males.
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It was also noted that there has been an improvement in school enrolment over the years where
the rate of persons who had never been to school decreased with age. For example, this rate
reached almost 65% for individuals ranging in age form 10-14. Similarly, the rate of persons
who received a university education and more in the 25-29 age category was nearly 24%.
However, it did not surpass 9% for persons 60 years old and more.

It is clear that education levels in urban areas are better than those in rural areas. This was
obvious in the rate of persons of university education and more where this rate in urban areas
was three times greater than the rate in rural areas. In addition, around 27% of the individuals
in rural areas had never been to school, compare with a rate of 18% in urban areas. At the
level of Lower Egypt and Upper Egypt governorates, we found a sort of disparity in the
educational level as the rate of individuals who had never been to school in Lower Egypt was
20%, compared to 28% in Upper Egypt. Worth noting is that the rural and urban areas in
Upper Egypt suffer a gap in educational level, clearly manifested in the rate of individuals with
a university education and more, which was 18% in urban areas of Upper Egypt as compared
to 3% in rural areas of Upper Egypt. Moreover, the rate of individuals who had never been to

school in Upper Egypt’s rural areas was almost twice the rate in Upper Egypt’s urban areas.

Table 2-4 proportional distribution of h hold individual

according to educational status and background

Relative distribution of household individuals 6 years and more according to the highest
level of education completed, and according to the background, survey of opinion poll on
2011 Constitution

ars and mor

Never Never Completed | Completed Completed . .
completed : secondary | University
background | gone to . primary | preparatory | . - 0 d
school | Primary school school schoo’/above | and more
school medium
Gender
Male 16.3 19.9 13.5 10.9 26.8 12.7
Female 29.3 18.0 11.4 9.3 22.6 9.4
Age of
household
individuals
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6-9 222 77.6 0.1 0.1 0.0 0.0
10-14 2.7 47.7 47.2 24 0.0 0.0
15-19 54 5.0 16.8 51.7 21.2 0.0
20-24 8.2 5.5 5.6 7.5 534 19.8
25-29 14.8 7.1 6.1 5.1 42.6 24.2
30-34 16.5 7.0 7.2 5.8 43.7 19.7
35-39 24.7 6.7 7.1 6.3 38.2 17.0
40-44 31.7 7.0 6.0 7.0 33.6 14.7
45-49 35.2 8.8 7.2 53 29.1 14.4
50-54 40.9 11.2 7.8 4.6 20.7 14.6
55-59 453 10.3 6.9 4.9 17.2 15.4
60-64 56.0 10.2 7.0 3.5 13.8 9.4

65+ 64.9 10.9 5.8 34 7.3 7.6

Residence
Urban areas | 17.6 159 11.1 10.3 28.3 16.9
Rural areas | 27.3 22.0 13.9 9.9 21.3 5.6
Place of
residence
govgﬁgﬁates 17.5 15.3 11.2 10.5 27.4 18.1
Lower Egypt | 19.5 19.8 13.6 10.0 27.2 10.0
Urban areas | 17.4 16.1 11.9 10.6 30.3 13.7
Rural areas | 20.5 21.6 14.4 9.7 25.7 8.1
Upper Egypt | 28.0 20.3 12.3 10.0 21.2 8.2
Urban areas | 17.8 16.6 10.2 9.8 28.2 17.5
Rural areas | 33.6 22.3 13.4 10.1 17.4 33
Number 4249 3575 2356 1908 4666 2094
Total 22.5 19.0 12.5 10.1 24.8 11.1

Characteristics of Respondents

Table 2-5 displays the background characteristics of those interviewed according to residence
and place of residence. The table shows that the age category of around 25% of the
interviewed respondents ranged between 30-39 while only 10% of the respondents were in the
age category 18-22. Moreover, 20% of the interviewed respondents were working while 60%

of the respondents were not working at the time. The table also shows that the interviewed
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respondents who had never been to school are twice the number of interviewed respondents

who received a university education or more.

Table 2-5 background characteristi fr ndent alified for single intervi
Relative distribution of interviewed individuals of 18 years and more according to residence
and background, survey of opinion poll on 2011 Constitution

Residence Lower Egypt Upper Egypt Total
Background Urban
CharacteristiUrbanRural Governorat/Urban/Rural total 'Urban|Rural Total Numbe Total
s areas |areas es areas |areas areas |areas r
Gender
Male 492 148.7 49.1 49.3 148.8149.0| | 49.4 |48.7|48.9 2537 149.0
Female |50.8 |51.3 50.9 50.7 {51.2|51.0| | 50.6 |51.3|51.1 2642 [ 51.0
Age
18-22 99 |11.2 9.6 92 110.0|9.7 109 {12.4|11.8 544 |10.5
23-29 |15.7]18.1 15.1 153 1(18.6|17.5| |17.1]17.6|17.4 874 |16.9
30-39 |23.1(26.0 21.0 249 126.1|25.7| |25.025.8(25.5 1267 |24.5
40-49 | 18.5|18.6 18.8 18.3(18.3|18.3| | 18.4(19.0|18.8 963 |[18.6
50-59 |15.0(13.1 16.8 13.2113.5(13.4| | 13.6 12.7|13.0 730 |14.1
60+ 17.8 {12.9 18.8 19.0 [13.5(15.4| | 15.0|12.4|13.4 801 |[15.5
IEducational
status
Never gone | 5 | 3¢ ¢ 23.0 |21.0(27.8(25.4| [20.245.5(35.7| | 1493 |28.8
to school
Never
completed | 5 o | ¢ ¢ 4.9 49 | 821711 |67 193|823 364 | 7.0
primary
school
Completed
primary 7.1 | 89 7.1 77 |1 94 | 8.8 65|84 1|76 412 | 8.0
school
Completed
preparatory | 6.6 | 6.2 7.9 63 | 56|59 48 | 6.8 6.0 333 | 64
school
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Completed
secondary
school/ |37.3 31.1 333 41.5137.0(38.6| |40.0{25.2]30.9 1778 | 34.3
above
medium
University
and more

219 84 23.7 18.61119(14.3| | 21.8| 48 |11.3 799 154

Occupation
status
Currently
employed
Currently
Not 58.9159.2 58.7 59.8 158.0(58.7| | 58.4|60.4|59.7 3058 [59.0
employed

41.1 140.8 413 40.2 |42.0|41.3| | 41.6|39.640.3| | 2121 (41.0

Total |2707 (2472 1263 672 1241|1913 | 772 {1231|2003| | 5179 |100.0

The same pattern was noted in terms of background characteristics according to educational
status. Form 2-1 shows an increase in the number of interviewed respondents who had never
been to school in rural areas compared to that in urban areas (37% and 22% respectively). The
number of interviewed respondents with university education or higher in urban areas was
more than that in rural areas (22% and 8% respectively) . The table also indicates that the
interviewed respondents in the rural areas of Lower Egypt were more likely to be educated as
compared with those interviewed in the rural areas of Upper Egypt (72% and 55%
respectively). This was also the case with those who received university education (also 12%

and 55 respectively).

Citizens’ Opinions Regarding Constitution

This chapter displays data that shows to what extent citizens are aware of the Egyptian
constitution and its various articles. The chapter also displays information about the sources of
knowledge of the constitution and to what extent citizens took part in the referendum on
constitutional amendments as well as their views regarding these amendments, their reasons
and the articles that need amending in the constitution. Finally it shows the citizens’ point of
view regarding what should be given priority: changing the constitution for the People’s

Assembly elections.
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3-1 Knowledge of the Egyptian Constitution

The study “Opinion Poll on the Constitution” collected data from respondents 18 years and
older concerning their knowledge of the constitution by asking them whether or not they had
heard about constitution. Respondents who knew constitution were asked about the nature of
their information. Moreover, they were also asked about the sources of their information. The

outcome of these inquiries will be displayed as follows.

Hearing about Constitution and Nature of Information

Table 3-1 displays the proportional distribution of individuals of 18 years and older in terms of
how far they had heard about constitution and the nature of their information in accordance
with the background characteristics. The table indicates that 76% of respondents had heard
about constitution with some differences pertaining to their background characteristics.
Regarding the place of residence, the rate of respondents in urban areas who heard about
constitution was about 82% compared with 70% in rural areas. As for gender, the rate of male
respondents who had heard about constitution was 83% compared with 69% for females.
Pertaining to age, the rate of respondents who heard about constitutions in the age category
ranging from 30-39 was 82% compared to a rate of 58% in the age category 60 years or older.
Regarding religion, the rate of Christian respondents who had knowledge of constitution was
greater than that of their Muslim counterparts (85% and 76% respectively). As for education,
the rate of respondents who heard about constitution with university education or higher was
98% compared to a rate of 49% of those who had never been to school and had heard about

constitution.

Table 3-1 knowledge of Egvptian Constitution and nature of information
Relative distribution of individuals of 18 years and more according to their hearing about

2 | Egyptian Constitution and the nature of their knowledge about in accordance to background
characteristics, survey of opinion poll on 2011 constitution

3
4
Hearm.g a‘pout Nature of information about constitution
constitution
6
7
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System

Supre| Law
& laws me |governi Wron
Yes I betwee 18 Recent g
Backgrou Laws law in| ng .. _..|Concepti
heard |l n > . |Constituti Does
nd numb| |governi countr|preside ons , numb
8 .| about people onal n’t
characteri X er ng the y ncy About er
. constitut & amendme . |know
stics . country| . [(father| / constitut
ion authorit| . nts .
s of |election| ion
ies in
. law) S
society
9
10
Place of
11 7
residence
12| Uban 116 12707| | 655 | 44 | 52 | 3.0 45 2.7 |16.7| |2208
areas
13| Rural o7 1oama| | 624 | 68 | 26 | 62 5.2 3.8 |18.1] [1723
areas
14
15| Gender
16| Male 83.1 (2537 67.4 6.1 4.4 4.5 4.5 2.7 14.5] |2108
17| female | 69.0 |2642 60.4 4.7 3.6 4.3 5.2 3.8 20.6 | {1823
18
19] Age
20 1822 | 79.2 | 544 69.4 5.3 39 4.4 4.4 3.0 13.2 431
21 23-29 | 78.7 | 874 66.6 6.3 4.1 4.5 4.4 2.9 16.1 688
22| 30-39 | 81.5 |1267 66.0 5.1 3.6 34 4.4 34 17.1 1033
23| 40-49 | 80.5 | 963 65.2 6.2 3.1 5.7 5.3 3.5 15.0 775
24 50-59 | 73.4 | 730 59.0 4.7 5.8 4.7 6.0 2.6 20.1 536
25 60+ 58.4 | 801 56.0 4.7 4.5 4.1 4.9 34 [24.1 468
26
27| Religion
28| Muslim | 75.5 |4928 63.7 5.6 39 4.5 4.9 3.3 17.6 | |3719
29| Christian| 84.5 | 251 72.2 2.8 5.7 2.8 33 1.9 13.2 212
30
Educatio
31 nal
status
Never
32| goneto | 49.1 |1493 472 3.1 5 5.6 7.4 5.5 32.6 733
school
Never
33§°mplete 73.6 [ 364|466 | 41 | 1.9 | 63 6.3 34 |32.8] | 268
primary
school
Complete
34|d primary| 73.8 | 412 54.9 39 2.6 5.3 7.2 4.9 23.7 304
school
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Complete
35 d 77.8 | 333 62.2 4.2 3.9 5.4 5.8 3.1 18.9 259
[preparator
y school
Complete
d
3600yl g9 0 11778] | 724 | 51 | 2.6 | 43 4.0 2.8 |12.8] 1583
school/
above
medium
Universit
37 yand | 98.1 | 799 73.7 | 9.7 |[11.5| 22 2.3 1.0 4.0 784

morec

38

Occupati
39 on

status
Currently
employed
Currently
41| Not 69.5 (3058 60.5 | 4.6 3.8 4.3 49 39 (208 (2124
employed

40 85.2 |2121] | 685 | 6.5 | 4.3 4.5 4.8 24 | 13.2] |1807

42

43| Total | 75.9 [5179| | 642 | 5.4 | 40 | 44 4.8 32 | 17.3] 3931
44

Regarding the nature of information about constitution, 64% of respondents noted that
constitution was considered as the law governing the country while some 5% said that it was a
system of laws between the people and the authorities in society. Moreover, 5% said all what
they knew about constitution was just the recent constitutional amendments, while a rate of 3%
of respondents referred incorrectly to conceptions about constitution.  Some 17% of
respondents did not know the nature of information about constitution. There were also
divergences according to background characteristics. The level of those who did not have
information about constitution was higher among those living in rural areas, females, older
ages, lesser-educated and those who were unemployed. On the contrary, the rate of
respondents who said that constitution was the law governing the country was higher among
those living in urban areas, males, youth, Christians, better- educated and those who were

employed.
Sources of Knowledge about Egyptian Constitution

The respondents were asked about their sources of knowledge concerning the Egyptian

Constitution. Table 3-2 displays the proportional distribution of individuals of 18 years and
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older who heard about the Constitution according to sources of information as well as their
background characteristics. table indicates that 97% of respondents heard about constitution
through the TV, 32% from friends/relatives/neighbors, while 17% of respondents said they
heard about constitution from newspapers and magazines. Other sources were mentioned by
6% or less of respondents. There were differences according to background characteristics of

respondents.

Regarding the place of residence, the rate of respondents in urban areas who heard about
constitution through newspapers and magazines was 22% compared to 11% in rural areas. As
for gender, the rate of respondents from males who heard about constitution from newspapers
and magazines was 19% compared with 14% for females. In terms of age, 10% of respondents
who heard about constitution through the internet were in the age category 18-22 compared

with 3% only of respondents of 60 years old and older.

Table 3-2 sources of information about Egyptian constitution
Relative distribution of individuals of 18 years and more who heard about Egyptian
constitution according to sources of information and background characteristics, survey of
opinion poll on 2011 constitution
Sources of information
Background INewspapers Friends/ Specialized|
characteristic| TV |radio PAPCIS 1 ternet|seminars study | work |Relatives/ P
magazines . books
S neighbors
Place of
residence
Urban areas | 97.1 | 3.4 21.7 8.7 0.4 44 | 58 33.7 33
Rural areas | 97.6| 3.9 10.6 2.7 0.6 34 | 55 30.3 1.3
Gender
Male 97.11] 3.8 19.1 6.3 0.7 4.0 | 6.9 34.5 2.8
female 97.6| 3.3 143 5.8 0.3 3.8 | 42 29.6 2.1
Age
18-22 |96.8| 3.5 16.9 10.0 0.9 7.7 | 23 35.7 2.6
23-29 (964 1.9 14.1 7.7 0.4 55| 44 32.0 3.1
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30-39

98.2

43

15.6

54

0.7

34

6.7

32.0

2.4

40-49

97.4

3.6

19.4

6.5

0.3

3.2

6.8

33.8

1.5

50-59

97.6

43

19.0

3.9

0.0

2.8

9.7

325

2.6

60+

97.2

3.8

16.9

3.0

0.6

1.9

1.7

26.9

2.8

Religion

Muslim

97.3

3.7

16.7

59

0.5

4.0

5.7

31.9

2.5

Christian

99.1

0.9

19.3

8.5

0.9

33

52

38.2

0.9

Educational
status

INever gone to
school

96.3

2.6

2.5

0.4

0.0

0.1

1.6

25.1

0.3

Never
completed
primary
school

98.5

1.1

2.6

0.0

0.4

0.7

2.2

32.1

0.4

Completed

primary
school

98.4

2.6

5.6

0.3

0.3

1.3

2.3

26.3

0.3

Completed
preparatory
school

98.1
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10.4

1.9

0.4

1.2

4.6

33.2

0.8

Completed
secondary
school/above
medium

97.7

3.9

18.3

4.2

0.6

2.8

5.7

35.1

2.0

University
and more

96.6

5.6

38.8

20.5

0.9

12.8

12.1

35.1

7.5

Occupation
Status

Currently
Employed

97.3

4.2

20.1

6.9

0.6

35

10.6

36.3

3.1

Currently
Not
Employed

97.4

3.1

14.1

53

0.4

43

1.4

28.8

1.9

Total

97.4

3.6

16.8

6.0

0.5

3.9

5.6

322

2.4

Number

3827

141

662

237

19

155

222

1267

96

Main Source
of
Information

81.7

0.3

33

3.9

0.2

2.1

2.0

4.9

1.6
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Regarding religion, Christian respondents stated that their information about constitution came
from friends/relatives/neighbors in addition to newspapers and magazines than their Muslim

counterparts (38% / 19% respectively compared to 32% / 17% respectively).

As for educational status, as was expected, 39% of respondents who received university
education or higher heard about constitution from newspapers and magazines compared to

some 3% of respondents who hadn’t finished their primary education.

After learning about all sources about where respondents got their information about Egyptian
constitution, a question was asked to all respondents as to the main source of information
about the constitution. The form 3-5 shows that some 82% of respondents noted that the main
source for knowing about constitution was TV while a very low percentge of respondents
referred to the internet and newspapers/magazines as well as our study (4%, 3%, and 2%

respectively) as the primary sources for learning about constitution.

3-2 Positions regarding participation in the referendum on the recent constitutional
amendments:

The respondents covered by the opinion poll on the constitution were asked whether or not
they had participated in the referendum on recent constitutional amendments which the

Military Council called on 19 March and their reasons for participating or not.

Participation in the Referendum on Recent Constitutional Amendments

Table 3-3 displays the proportional distribution of individuals of 18 years and older according
to their participation in the referendum on the constitutional amendments in accordance with
the background characteristics. Some 64% of respondents noted that they participated in the
referendum on recent constitutional amendments. This rate was higher among males than
among females (72% against 54%), among Christians than among Muslims (74% against 63%)
and among those employed than among those unemployed (72% compared to 56%). As for
educational status, the rate of respondents with a university education and higher were the
most participative (77%) while the less participative were respondents who had never been to
school (51%). In general, young respondents were the most participative in the referendum on

the recent constitutional amendments.
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Table 3-3 participation in referendum on recent constitutional amendments

Relative distribution of individuals of 18 years and more according to their participation in

recent constitutional amendments, the reasons for this, and participation in previous
referendum or elections according to background characteristics, survey of opinion poll on
2011 Constitution

Particip
ants in
referen Reasons for participation in referendum
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and consti peop| get|.. tot
: cou|, .. —|chang|vote| to no”| for I refere
impart tution| . . . | le |use al
. o |ntry Ing | 1s a |partic sol| not |agree| [ndums
iality, (espe . ' / |dto . .
,. 7’ |stab| *. constiftrust/|ipate/| . went|payin| with /
Backgr 'm ility cially tution|to be|expre majojvot) = g |amend| [electio
ound Nu | | sure secon . rity |ing
charactRarnbe - d posit| ss of said say |a fine|ments ns
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Urban6512061 1 595 [39.5| 1.8 | 7.2 |9.2|18.7[5.1[1.8] 0.0 | 0.0 [ 202 | | 34.8 |13
areas |.9| 8 63
Rural |60V IS 431 lagof 14 | 3.8 |8.6(27.9|82(0.4[ 03 | 0.2 | 13.1 | 459 |°]
areas |.3| 6 4
Gende
r
Male |} 104 | 17.5 419 15 | 5.3 | 8.6]24.0 4.6 |1.4] 0.1 | 0.1 | 17.5| | 510 |3
female 0 '2| | 17.2 0.5 1.9 | 67 | 9.6]19.8[9.1 10| 0.1 | 0.1 | 17.2] | 296 %
Age
1821381301 | 191 p74) 17 | 61 [6.5(23.97.4(1.7] 00 | 00 | 191 | | 3007
293_2 577 624| | 19.4 |35.8] 2.8 | 5.6 |11.7]253|5.8(1.9/ 0.0 | 0.0 | 19.4 | | 344 306
390_3 692 946| | 16.6 [43.9| 1.7 | 54 [9.622.2]6.4(0.7/ 0.2 | 0.0 | 16.6 | | 39.6 559
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Curren
1y 1561190 10
Not 163 41.00 1.8 | 54 [{92(21.6|85(1.2/0.1| 0.1 | 16.3 33.1
0| 6 67
Emplo
yed
Total 63 237 174 414 1.7 | 58 {9.0(224|63(1.2/0.1| 0.1 | 174 40.1 %3
Numb
er |7 396 [942| 38 | 133 |205| 510 [144 (28| 3 2 396 - |-

Regarding the reasons for participating in the referendum, 41% said that they participated for
the country’s stability and 22% said they did so because they had the right to participate/
express their opinion. A rate of 17% referred to the existence of democracy and impartiality.
In addition, 6% noted that they participated in order to change the constitution while 2% said
they participated in order to not change the constitution (especially Article II). There were
variations in relation to background characteristics. Respondents from rural areas, older ages,
Muslims and lesser-educated were among those who participated for the country’s stability
while respondents in rural areas, males, youth, Christians and better-educated were the most

participative to promote democracy and impartiality.

Non-Participation in Referendum on Recent Constitutional Amendments

Table 3-4 displays the proportional distribution of individuals of 18 years and older in terms of
the non participation in the referendum on recent constitutional amendments and the reasons
for this in accordance with background characteristics. Some 37% of respondents said they
did not participate in the referendum on recent constitutional amendments. This rate rose to
46% among females and 29% among males. The rate of those who did not participate in the
referendum was higher among Muslims than among Christians (37% compared with 26%
respectively). There were not clear differences in the rate of non-participation in various age
categories. Nevertheless it was higher in age category 23-29 (42%) and less in age category
40-49 (29%). In was expected that the rate would increase among the category of those
unmployed than that of those employed at a rate of 44% and 28% respectively. It was also
noted that the rate of non-participation was higher among the uneducated where it reached
almost 50% who had not been to school and dropped to 25% among respondents who received

a university education and higher.
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As it was previously mentioned, the respondents who did not participate in the referendum
were asked about the reasons for their non-participation. Some 43% of respondents said they
were busy, 17% said they were not able to go (health reasons) and 12% noted they were lazy/
not interested. The rest of reasons were referred to by 6% or less of respondents. These ratios
varied according to the background characteristics. Some 53% of males said they were busy so
they did not participate. This is considered a very high rate compared with the rest of reasons
while the rate among females was around 35%. As was expected, around two thirds of
respondents who were age 60 and older said they were not able to go compared with only 8%
of respondents age 39 or younger. According to the educational status, 16% of respondents
who had finished their primary education said they did not participate out of laziness/
indifference compared with 8% of respondents whohad received university education or more.
As expected, 59% of respondents currently employed said they were busy at the time of

making the referendum compared with 34% of respondents who are currently unemployed.

Table 3-4 not participating in referendum on recent constitutional amendment
Relative distribution of individuals of 18 years and more who didn’t participate in referendum|
on recent constitutional amendments and the reasons for that according to background
characteristics, survey of opinion poll on 2011 constitution
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3-5 Tendency Towards Recent Constitutional Amendments in Egypt

Table 3-5 tendency towards recent constitutional amendments in Egypt

Relative distribution of individuals of 18 years and more regarding their stance
of recent constitutional amendments in Egypt according to their participation in
referendum and being affected by others in taking this stance as well as some
background characteristics, survey of opinion poll on 2011 constitution

Neutral/doesn’t  |Don’t agree to |Agree to Background
know amendments [amendments  (characteristics

Participation in
referendum

0.7 15.6 83.6 [ participated

17.4 12.9 69.8 I didn’t participate
[Influence by others
opinion

0.0 16.6 834 [ wasn’t influenced

0.0 27.1 729  |fluenced by some
politicians

0.0 11.7 283 Influenced by some media
men

0.0 153 R4.7 Influenced by some clergy
men
Influenced by Islamic

0.0 14.3 85.7 groups (brotherhood,
salafists.....etc)
Influenced by friends/

00 104 89.6 friends/neighbors

0.0 25.0 75.0 Others
IPlace of residence

7.1 19.1 73.8 Urban areas

6.5 8.4 85.1 Rural areas
Gender

6.1 14.6 79.3 Male

7.6 14.7 77.7 female
Age

7.4 16.1 76.5 18-22

8.0 13.5 78.5 23-29
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6.3 14.3 79.4 30-39

5.5 15.4 79.1 40-49
6.2 16.5 77.3 50-59
8.4 12.2 79.4 60+
[Religion
6.6 11.7 81.6 Muslim
10.0 63.5 26.5 Christian
ducational
status
12.3 7.5 80.2 Never gone to school
7.9 9.1 83.1 Never completed primary|
school
7.7 6.5 85.8 Completed primary school
9.1 12.9 78.0 Completed preparatory
school
Completed secondary
>0 142 80.0 school/above medium
3.0 26.1 70.9 University and more
Occupation
Status
Currently
5.5 16.3 78.2 Employed
Currently
8.0 13.1 78.9 Not Employed
6.8 14.6 78.6 Total
244 524 2816 Number

The respondents were asked about their opinion in recent constitutional amendments in Egypt.
Table 3-5 displays the proportional distribution of individuals of 18 years and older regarding
their stance on the recent constitutional amendments in terms of their participation in the
referendum and being influenced by others in taking a stance as well as some background
characteristics.  The table indicates that some 79% of respondents agreed with recent
constitutional amendments whilearound 15% of respondents did not agree and 7% said they do

not know or were neutral.
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Regarding participation in the referendum, the rate of respondents who took part in the
referendum and agreed to constitutional amendments was 84% compared with 70% who did
not participate and agreed to the amendments. In terms of those who were influenced by
others in determining their opinion, the rate of respondents agreeing to constitutional
amendments who were affected by friends/relatives/neighbors was around 90% compared to
73% of respondents who were affected by politicians. There were variations in accordance

with the respondents’ background characteristics.

In terms of the place of residence, the rate of respondents in rural areas who agreed to
constitutional amendments was 85% against 74% for respondents living in urban areas.
Regarding gender, the rate of male respondents who agreed to constitutional amendments was
79% against 78% for females. In terms of age, the rate of respondents who agreed to
constitutional amendments in age category 30-39 and 60+ was 79% for both categories against
77% for respondents in age categories 18-22 and 50-59. As for religion, the rate of Muslim
respondents who agreed to constitutional amendments was around 82% against only 27% for
Christian respondents. Pertaining to educational status, the rate of respondents who had never
been to school and agreed to constitutional amendments was around 80% compared with 71%

of respondents who received university education and higher.

Reasons for Approving Constitutional Amendments

Table 3-6 displays the reasons for individuals of 18 years and older to approve the
constitutional amendments. As the table shows, 72% of respondents 18 years and older agreed
to the constitutional amendments out of belief that this would help maintain the state’s stability
and interests while 23% of respondents of 18 years and older approved of the constitutional
amendments believing that this would help amend certain laws for the better. Some 6% of
respondents 18 years and older agreed to the constitutional amendments out of belief that the

majority approved or that they were under the influence of some trends.

As for the background characteristics, there were not obvious differences in terms of religion
where the rate of Christians was higher than that of Muslims (81% against 72%) who approved
to the constitutional amendments out of belief that this was for the country’s best interest and

stability.
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Table 3-6 reasons for approving constitutional amendments

Relative distribution of individuals of 18 years and more who support constitutional
amendments according to their views regarding the reasons for approving these
amendments, according to background characteristics, survey of opinion poll on 2011

constitution
For tl,le They told Becggse the
state’s . . military
Amending | Keeping | me to say| Because .
Background best i . “ v .. council put the
.. . certain laws | Article II |“yes”/ the| Christians
characteristics | interest . . . e, | amendments
for the better| asitis | majority | said “no
and said “ves” and should be
stability Y respected
Place of
residence
Urban areas 72.4 22.9 33 4.1 0.1 0.1
Rural areas 72.2 23.4 1.7 8.1 0.0 0.1
Gender
Male 72.3 23.7 2.7 52 0.1 0.1
female 72.3 22.5 2.4 6.9 0.0 0.1
Age
18-22 68.9 27.1 2.0 7.4 0.0 0.0
23-29 74.0 23.3 3.1 4.5 0.4 0.2
30-39 71.9 23.4 2.9 53 0.0 0.1
40-49 71.1 24.8 3.8 4.8 0.0 0.0
50-59 74.2 19.3 1.6 8.3 0.0 0.0
60+ 73.5 20.5 0.9 7.2 0.0 0.0
Religion
Muslim 72.1 23.2 2.6 6.0 0.1 0.1
Christian 81.1 20.8 0.0 1.9 0.0 0.0
Educational
status
Nevergoneto | 45 g 16.6 0.0 112 0.0 0.2
school
Never completed ;) 19.4 1.5 10.9 0.0 0.0
primary school
Completed 67.4 28.6 0.9 9.4 0.0 0.0
primary school
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Completed
preparatory 74.4 21.5 1.7 6.1 0.6 0.0
school
Completed
secondary
school/above
medium
University and
more

70.8 24.9 4.2 4.5 0.1 0.0

74.4 249 2.7 1.1 0.0 0.2

Occupation
Status
Currently
Employed
Currently
Not Employed

72.4 24.0 3.0 4.2 0.2 0.1

72.1 224 23 7.4 0.0 0.1

Total 72.3 23.2 2.6 59 0.1 0.1

Number 2034 652 73 167 2 2

Reasons for Not Approving Constitutional Amendments

The respondents who did not approve of the constitutional amendments were asked about the
reasons of their refusal. Table 3-7 displays the proportional distribution of individuals of 18
years and older in accordance with reasons for refusing constitutional amendments in terms of
background characteristics. Some 84% of respondents said they did not approve of the
constitutional amendments because the amendments were not a complete change to the
constitution (patch-work constitution) while 8% said that the reason was that the conditions in
the country were the same. 3% said that the revolution had brought down the constitution and
2% said the reason for their refusal was the lack of equality between Muslims and Christians
(the state persecutes Christians). There were also some differences according to background
characteristics. In general, the respondents from urban areas, males, seniors, Muslims, better-
educated and those employed said they did not agree to the recent constitutional amendments

because they were not a complete change to the constitution.

Table 3-7 reasons for not approvin nstitutional amendment

Relative distribution of individuals of 18 years and more in terms of refusal of constitutional
amendments and background characteristics, , survey of opinion poll on 2011 Constitution
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Lack of

So as the .
Support country equality
B . . .y
CCaUSE | Revolutio| sold | Because | Afraid Majorit| would not betwc.een
this is not . ... . Muslims
Background full n brought | regime |condition| of y said be and
characteristi down and | sinthe |changin|“no” so| governed .
change of o , . Christians
cs - .. |constitutio| doesn’t | state are |g second| I said by
constitutio . . > (state
n want |the same| article no” |brotherhoo
n hanee dand persecutes
chang Christians
salafists )
Place of
residence
Urban areas| 84.1 3.0 1.0 6.6 0.5 1.8 1.3 2.3
Rural areas | 82.0 2.3 1.6 10.9 0.8 0.8 2.3 1.6
Gender
Male 85.2 1.4 1.8 6.7 0.7 1.8 1.8 1.8
female 81.7 4.6 0.4 8.8 0.4 1.3 1.3 2.5
Age
18-22 81.0 3.2 0.0 7.9 1.6 1.6 3.2 1.6
23-29 84.5 1.2 0.0 9.5 0.0 0.0 3.6 2.4
30-39 83.0 52 2.2 6.7 0.7 1.5 0.0 2.2
40-49 80.7 1.8 0.9 9.2 0.9 1.8 1.8 2.8
50-59 89.0 1.2 1.2 6.1 0.0 2.4 0.0 1.2
60+ 84.3 3.9 2.0 5.9 0.0 2.0 2.0 2.0
Religion
Muslim 84.4 2.3 1.5 9.3 0.8 0.8 1.5 0.3
Christian 81.1 4.7 0.0 2.4 0.0 3.9 1.6 7.9
Educational
status
Never gone | ¢ 4 22 22 | 200 | 00 | 67 44 22
to school
Never
completed | ¢, ¢ 0.0 00 | 136 | 00 | 45 0.0 4.5
primary
school
Completed
primary 82.4 0.0 5.9 5.9 0.0 0.0 0.0 5.9
school
Completed
preparatory | 90.0 0.0 0.0 6.7 0.0 0.0 0.0 33
school
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Completed
secondary
school/ 85.2 2.4 1.0 6.7 1.0 1.4 1.9 1.4
above
medium
University
and more

85.6 4.5 1.0 5.5 0.5 0.5 1.0 2.0

Occupation
Status
Currently
Employed
Currently

Not 81.6 2.8 0.8 8.4 0.4 1.6 2.4 2.4
Employed

854 2.9 1.5 6.9 0.7 1.5 0.7 1.8

Total 83.6 2.9 1.1 7.6 0.6 1.5 1.5 2.1

Number 438 15 6 40 3 8 8 11

Other Articles that Need Amendment in Egyptian Constitution

The respondents were asked about the other articles of constitution which need amendment.
Tables 3-8A and 3-8B display the rate of individuals of 18 years and older in accordance with
their opinions regarding the other articles that need amending in the Egyptian Constitution
along with defining these articles in accordance with background characteristics. The table
shows that 13% of respondents said there were other articles that needed amending and there

were variations according to respondents’ background characteristics.

In terms of the place of residence, the rate of respondents in urban areas who said there were
articles that needed amending was around 17% against only 8% of respondents in rural areas.
In terms of age, the rate of respondents in age category 40-49 who said that there are articles
that needed amending was some 16% against 11% in age category 60+. As for religion, the
rate of Christian respondents who said there were articles that needed amending was some
38% compared with 12% of Muslim respondents. Pertaining to educational status, as was
expected, 28% of respondents with a university education or higher said there were articles
that needed amending against some 6% of respondents who had never been to school. In terms
of job status, the rate of respondents who were employed and who said there were articles that
needed amending was 15% compared with 12% of respondents who were unemployed. There

were not obvious differences in terms of gender.
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Pertaining to the articles that need to be amended, the table shows that some 18% of
respondents said it was the article pertaining to the President’s competences, 6% of
respondents said that the emergency law should be cancelled, then the labor law/workers
statute and the article relating to amending the term of the presidency along with articles
related to the People’s Assembly and the Shurd Council. Around 6% of respondents said they
wanted to amend the Article II of the constitution. Worth noting was that 57% of respondents
agreed to the necessity of changing the whole constitution. Here are variations in terms of

respondents’ background characteristics.

Table 3-8A Other Articles that Need to be Amended in the Egyptian Constitution
The relative distribution of individuals at the age of 18 years and above according to their
viewpoints about other articles that need to be amended in the Egyptian Constitution and
what are specifically such articles according to their background characteristics, opinion
survey on the Constitution 2011.
Articles
The articles that need to be amended need
amendm
ent
Arti
Artic cles Edl.l . |Amen Ame|Freedo
les [PCIta cati|g, | Natio| 4 [Amen|~. Const .. | ms/
inin . | on nalit d law itutio The
on Polic es Y|labor el g |Freed ; Backgr
gto and law of nal .[Freedo|presid
appo e . land law/ emer| . presi £ ; ound
S PAL L fund | corrup! rights .| moT | ent's |No.|Yes
intin articl penst worke| . genc denti RN charact
and vers tion of the| expres jjurisdi .
gthe|q, - | es |. "|ons r vy ol al : . eristic
nini Shir 1Y | aw statut combal law citize term sIng |ctions
sters a arti o t ns | opimio
Cou cles n
ncil
Place
of
Reside
nce
00(7.3] 12 [17[32 12 | 26 | 0.0 [47] 03 |47 20 | 187 [30/16 Urban
areas
0.810.8|0.0 (23]|55] 00 |164]| 0.8 [109] 0.8 |7.8| 3.1 | 14.8 121 8.4 Rural
areas
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Gende
r

041501212738/ 00|65 04770850/ 1.5 |200 134 1;. Male
0.0]6210509/38] 196200 |47]00]62] 33 |147 123 192' Female
Age

0043100 (21211 00| 64| 00 |[43] 00 |106] 00 | 149 391 13. 18-22
0016800 0014 00| 68| 00 |68 14|27 55 | 13.7 |62411.7]23-29
0813908 (3139 23|54 00 [93|08]|70/| 1.6 |18.6 (946 163' 30-39
00186092626/ 09|95 09 [34]00]60]| 1.7 | 207|708 lj 40-49
001651611665 0032100970016/ 32 |17.7|497 152' 50-59
0010023 100/9.1] 00 | 45| 00 [23]00]45] 23 | 159|418 12. 160
Religio

n

03]6311.0 23045/ 1073103 [71]05]61] 25 | 192 3f"811.7 M;Sh
0013100 [00[00] 00| 13|00 270027 13 ] 93 [200 357' CI:;S“
Educat

ion

Status

Never
002929 [29[29/ 00| 88| 00 [29]00|00]| 29 |11.8 [602|5.6]gone to
school

Never

finishe

000053 153/'% 00|53/ 00 [105] 00105 00 | 105 |242{79] 9
5 primar

y

school

finishe

d

0.0 0.0 0.0 [0.0]56] 0.0 |167] 0.0 |56 0.0 |56| 0.0 | 11.1 [261/6.9]primar
y

school

finishe

10 d
0.0 (53|00 [00]'0| 0.0 | 53] 00[53]00 53] 53 | 0.0 [232[8.2]prepara
tory

school
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finishe
d
second
ary
06136] 06 [1.8[47] 12159 00 [89] 06|59 3.6 | 17214711 45chooV
7 above
mediu
m
educati
on
Univer
27 sity
00[85]05(19(19/ 09|57 |05 |47|05]57| 1.4 |21.7|770°! leducati
on/

higher

Work
Status
Current]
167/15.] 1y
8 | 0 |employ|
ed
Current
0.0 (46|09 (09]46] 1.8 | 64|00 |59]05]|59]| 37 | 151 190115y not
0]46] 09 |09]46 18 | 64 | 0.0 |59 05|59 37 [151 | sy io
ed

0416308 (28|32 00|63 | 04 [67]04]|52] 12 |19.8

0215500819038/ 08| 64|02 |64a]04al|s55] 23 (1761”1713 Total

According to the place of residence, the respondents in the urban areas who said that the article
of the president's jurisdiction needs to be amended was about 19% compared with 15% of the
respondents in the countryside. As regards gender, the ratio of male respondents who said that
the article of the president's jurisdictions needed to be amended was almost 20% compared
with 15% of females. As for the age, the respondents in the age category 40-49 years who said
that the article of the president's jurisdictions needs to be amended was about 21% compared
with 14% of the respondents in the age group 23-29 years of age. As regards the religion, the
percentage of Muslim respondents who said that the article of the president's jurisdictions
needed to be amended was almost double that of the Christian respondents (19% and 9%
respectively). As for the educational status, as was expected, 22% of the respondents with a
university education and higher said the article of the jurisdictions of the president of the
republic needs to be amended compared with only 11% of the respondents who finished or had

not finished their primary education.  Concerning the work status, about 22% of the
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respondents who were employed said that the article of the president's jurisdictions needed to

be amended compared with 15% of the respondents who were unemployed at the time.

As regards the amendment of the labor law/workers statute, there were differences according
to the backgrounds of the respondents. Concerning the place of residence, the ratio of
respondents who said that labor law/workers statute needed to be amended, in the urban places
it was only one-fifth of the percentage of respondents in the rural ones (3% and 16%
respectively). According to age, the ratio of respondents in the age category 40-49 who said
that the labor law/workers statute needed to be amended was around 10% compared with 3%
of the respondents in the age category of 50-59. Whereas according to the religion, the ratio of
Muslims who said that the article pertaining to the labor law/workers statute needed to be
amended was 7% compared to only 1% of Christians. As per education status, the ratio of
respondents who finished their primary education and said that labor law needed to be
amended was around 17% compared with 5% of the respondents to both other stages of
education: those who had not finished their primary education and those who received a
university education and higher. Regarding work status, there were not notable differences
among respondents who were employed and said the labor law/workers statute needed to be

amended and those who were unemployed as the ratio was 6% for both of them.

As regards the respondents who were willing to change the entire constitution, according to
place of residence, the ratio of respondents in the urban areas was almost 60% compared with
47% of the respondents in the rural areas. As per gender, male respondents who were willing to
change the entire constitution were about 54% compared with 60% of females. According to
age, the ratio of respondents in the age category 18-22 who are willing to change the
constitution was 68% compared with about 50% of the age category 40-49. Regarding the
religion, the percentage of Muslim respondents who are willing to change the whole
constitution was around 56% compared with 61% of Christians. According to the education
status, the ratio of respondents who finished their preparatory school and were willing to
change the whole constitution was around 79% compared with 47% of the respondents who
had not finished their primary education. According to the work status, the respondents who
were employed and were willing to change the whole constitution was around 55% compared

with 58% of those who were unemployed.
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As regards Article II, the percentage in general was higher among males than females as well

as among older people than younger.

Table 3-8B Other Articles that Need to be Amended in the Egyptian Constitution
The relative distribution of individuals at the age of 18 years and above according to their

views that other articles that need to be amended in the Egyptian Constitution and what are
specifically such articles according to the background characteristics, opinion survey on the
constitution 2011.

Inde
pen w Co
den ors ndi
The ce hip tio La La
whol of |Artic|pin ns W WS
) Stal s of
e Han Env|Judi| le | g te of Holbasi of
const dica|Lan|iron|cial | (64) |pla Perso|Tajrun| . .|Rat{ele| Backgro
... |thu b . lusi| ¢ |Arti|. .
No itutio| _ |ppe| ds |men|Aut|Sove|ces|Hea d nal |x [nin ne lcoml cle 101 ctinf| und
n frg d |law| t [hori|reign|(bu| Ith e% status|la| g Li nodl 111637 & Characte
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Place of
Residen
ce
343160.1{0.0]0.0[0.0]0.0]0.3 | 0.0 |0.0{0.3 [0.3] 0.6 g' 0.9{1.2[1.2]5.5/0.3]0.3 g;?::
128146.910.8]0.810.810.810.8| 0.8 [0.8] 1.6 10.0] 0.0 (()) 0.8]0.813.916.310.8]0.0 Rural
areas
Gender

260]53.8{0.4{0.4]0.410.010.4| 0.0 [0.4] 0.8 (0.0 0.4 0.8]1.512.717.310.4|0.4 Male

=

211159.7(0.010.010.0{0.5{0.5( 0.5 {0.0]0.510.5| 0.5 0.9(0.51 0.9 13.8(0.5(0.0 Female

Age

47 168.110.010.010.010.0{4.3] 0.0 {0.0{ 0.0 }0.0f 0.0 2.110.010.012.1{0.0]0.0] 18-22

73 160.310.0{0.010.0/0.010.0] 0.0 |0.0{0.0(0.0] 1.4 0.0]2.7]14.115.5]0.0]0.0f 23-29

129153.5(0.010.010.0{0.0{0.0( 0.8 {0.010.010.8f 0.8 0.0]0.0] 1.6 14.7]0.8]0.0f 30-39

116150.0{0.0{0.0{0.0]0.910.0( 0.0 10.9]10.90.0] 0.0 2.6]1.7{2.619.5(0.010.9] 40-49

SOl TO2

62 |56.5]1.6/1.611.610.010.0] 0.0 10.0{ 1.6 {0.0] 0.0 0.0]0.0] 1.6 14.8]0.0]0.0f 50-59
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0.0

0.0

0.0

0.0

1.3

0.0

0.0

0.0

e

0.0

0.0

0.0

29.

1.3

0.0

Christian

Educati
on
Status

34

64.7

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

o<

0.0

2.9

8.8

0.0

2.9

0.0

Never
gone to
school

19

47.4

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

o>

53

0.0

53

53

0.0

0.0

Never
finished
primary

school

18

50.0

0.0

5.6

5.6

0.0

0.0

0.0

0.0

5.6

0.0

0.0

o<

0.0

5.6

"10.0

0.0

finished

primary
school

19

78.9

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

o @

0.0

0.0

0.0

53

53

0.0

finished
preparat
ory
school

169

54.4

0.0

0.0

0.0

0.0

1.2

0.6

0.0

0.6

0.0

0.6

o<

0.0

1.2

7.7

0.0

0.0

finished
secondar
y school/]
above
medium
educatio
n

212

56.1

0.5

0.0

0.0

0.5

0.0

0.0

0.5

0.5

0.5

0.5

9]

1.4

0.5

0.9

4.7

0.0

0.5

[Universit
y .

educatio

n/higher

Work
Status

252

54.8

0.4

0.0

0.0

0.0

0.0

0.0

0.4

0.0

0.4

0.0

o<

0.8

0.8

2.8

7.1

0.4

0.4

Currentl
y
employe
d

219

584

0.0

0.5

0.5

0.5

0.9

0.5

0.0

1.4

0.0

0.9

9]

0.9

0.9

4.1

0.5

0.0

Currentl
y not
employe
d

471

56.5

0.2

0.2

0.2

0.2

0.4

0.2

0.2

0.6

0.2

0.4

o2

0.8

1.9

5.7

0.4

0.2

Total
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4-3 Tendency towards Priority of Changing the Constitution or the PA Elections

Table 3-9 presents the relative distribution of individuals at the age of 18 years and above
according to the priority of the constitution or the People's Assembly elections in view of some
background characteristics. The table shows that 29% of the respondents saw that constitution
should be first while 21% saw that the People's Assembly elections should come first. In the
meantime, half of the respondents noted that they do not know/there is no difference. Such
results vary according to the background characteristics. According to the place of residence,
32% of the respondents in the urban areas said they believed that constitution was first while
22% said that the Peoples’ Assembly elections should be first. Such percentages in the rural
areas were 25% and 20% respectively. It was noted that the same thing applies to gender:
about 31 % of males said they believe that constitution should be first while 24% of them said
the PA elections should come first. Such ratios among females were 26% and 18%
respectively. As per age, the table clarifies those respondents in the older age categories had
the largest numbers in saying that they do not know/there is no difference. As for the religion,
about 46% of Christians said they believed that constitution should be first in comparison to
28% of Muslims while 22% of Muslims felt that there was a priority in holding the PA

elections first compared with 11% of the Christians.

Table 3-9 Tendencies Towards Priority of

Changing the Constitution or The PA elections
The relative distribution of individuals at the age of]

18 and above according to the priority of the
constitution or the PA elections and some
background characteristics, opinion survey on the
constitution 2011.

People'
Don't know/no [Constitution| , Backgroupd.
. Assem |Characteristi
difference first
bly cs
first
Place of
Residence
46.0 31.7 22.3 | Urban areas
54.8 25.3 19.9 | Rural areas
Gender
44.6 31.1 243 Male
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55.6 26.3 18.1 Female
Age
48.2 294 22.4 18-22
459 32.4 21.7 23-29
453 32.4 223 30-39
47.1 29.7 232 40-49
51.2 26.6 22.2 50-59
66.9 18.6 14.5 +60
Religion
50.6 27.8 21.7 Muslim
43.0 45.8 11.2 Christian
Education
Status
75.3 12.5 12, |Never gone
to school
Never
60.7 250 | 143 | finished
primary
school
finished
60.2 22.3 17.5 primary
school
finished
50.5 26.1 23.4 | preparatory
school
finished
secondary
38.1 35.9 26.0 | school/above
medium
education
University
204 48.6 31.0 education/
higher
Work Status
423 328 | 249 | Currently
employed
55.7 258 | 185 |Currently not
employed
50.2 28.6 21.1 Total
2601 1483 1095 Number

The table shows that there were clear differences according to the education levels.

Those

with higher education levels were more inclined to express their opinions. For example, 75%

of the respondents who had never gone to school said they did not know or there is no
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difference in the priority of the constitution or the People's Assembly elections. Such
percentages decreased to 20% among the respondents who received university education or
higher. With regard to work status, 33% of respondents who were employed said the
constitution should be first while 25% said the People's Assembly elections should come first.

Such percentages among unemployed persons were 26% and 19% respectively.

Tendency towards the Priority of Changing the Constitution First

Table 3-10 presents the relative distribution of individuals age 18 years and above who were
mostly supportive of changing the constitution first for reasons of the priority of changing the
constitution and some background characteristics. The ratio of individuals at this age range
who backed the idea of changing the constitution first ahead of holding the People's Assembly
elections was around 29% with differences according to background characteristics. The
percentage of supporters to changing the constitution first was higher in the urban areas than
the rural ones (32% and 25% respectively) and was also higher among males than females
(31% and 26% respectively). Moreover, ratios were higher among respondents in the younger
age categories and among highly-educated persons. Also, the ratio was higher among
Christians than Muslims (46% and 28% respectively) and among those who were employed

rather than those who were unemployed (33% and 26% respectively).

Concerning the reasons for backing a change to the constitution first, the main reason
mentioned cited by respondents was that there should be proper laws to be applied before the
elections in order to choose the members on correct bases (81%). Moreover, about 17% said
changing the constitution first would stabilize the country while 3% felt that changing the
constitution first would prevent any political power that wanted to dominate the new
constitution or any committees formed to draft it from drafting it to serve their interests. It is
worth noting that there were differences according to the background characteristics. We
found that persons in rural areas, older ages, Muslims and the less educated were the most
supportive of changing the constitution first in order to stabilize the country. On the contrary,
respondents in the urban areas, Christians and the highly-educated were the most supportive of
changing the constitution first in order to have correct laws applied before the elections and
choosing the members on correct bases. As regards other reasons, differences according to the

background characteristics were very few.
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Table 3-10 Tendency Towards The Priority of Changing the Constitution First

The relative distribution of individuals at the age of 18 years and above who support
changing the constitution first according to the reasons behind the priority of changing the
constitution and some background characteristics, opinion survey on the Constitution 2011.

In order not to

Supporters of

let political changing the
powers constitution
control the first
new
constitution hThleéeb
and the should be
committees lc;)rrseg
To formed to Vge
increase To |outline it then| To applied
number realize see a avoid lf)e I}ore
Total of stability | constitution |forging the
. of the | realize their | as past )
parties . X elections
. country | interests/to | times
in PA revent to choose Backeround
II\)/IGVEm the Number| Ratio Characgteristics
Brotllllesrhood members
from on right
overwhelming bases
PA/fear of
controlling the
rule once
again
Place of
Residence
858 0.1 13.4 3.6 2.7 83.0 2707 | 31.7 | Urban areas
625 0.5 20.6 2.1 1.8 79.2 2472 | 253 Rural areas
Gender
789 0.4 16.9 3.5 1.9 81.4 2537 | 31.1 Male
694 0.1 16.0 2.3 2.7 81.4 2642 | 263 Female
Age
160 1.3 13.8 4.4 1.3 81.9 544 | 294 18-22
283 04 15.5 2.5 1.1 82.7 874 | 32.4 23-29
411 0.2 17.5 32 32 79.8 1267 | 32.4 30-39
286 0.0 15.7 3.8 2.8 82.5 963 | 29.7 40-49
194 0.0 17.5 1.5 2.6 80.4 730 | 26.6 50-59
149 0.0 18.1 2.0 2.0 81.9 801 18.6 +60
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Religion
1368 0.3 17.4 2.9 2.3 80.7 4928 | 27.8 Muslim
115 0.0 52 43 1.7 89.6 251 | 458 Christian

Education
Status
Never gone to
school
Never finished
primary school
finished primary
school
finished
87 1.1 20.7 23 1.1 78.2 333 | 26.1 | preparatory
school
finished
secondary
638 0.3 16.1 3.1 2.4 82.1 1778 | 35.9 | school/above
medium
education
University
education/higher|

187 0.0 294 1.6 2.1 72.7 1493 | 12.5

91 0.0 19.8 1.1 8.8 72.5 364 | 25.0

92 0.0 20.7 54 2.2 75.0 412 | 223

388 0.3 8.0 34 1.0 88.7 799 | 48.6

Work Status

Currently
employed
Currently not
employed

695 0.1 16.4 3.9 2.6 80.3 2121 | 32.8

788 0.4 16.5 2.2 2.0 82.4 3058 | 25.8

1483 0.3 16.5 3.0 23 81.4 5179 | 28.6 Total

-- 4 244 44 34 1207 -- -- Number

Tendency towards Holding People’s Assembly Elections First
Table 3-11 presents the relative distribution of individuals age of 18 years and older who were
mostly supportive of holding the People’s Assembly elections first as a priority and some

background characteristics.

Table 3-11 Tendency Towards Holding People's Assembly Elections First

The relative distribution of individuals at the age of 18 years and above who support holding
the People's Assembly elections first according to the reasons for the priority of holding the
elections of the People's Assembly and some backgrounds, opinion survey on the
Constitution 2011.
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Because Supporters of
In respect the holding the
p In order | People's elections first
of the Because
In order |not to take | Assembly
referendum ) . of the
. to elect aja long time| will form )
which . . ) country's
Total president|to outline ajcommittees|.
— okayed the fih draft th interests
amendmen| ° the new |to dra tthe and
¢ first then state first| constitutio | constitutio stabilit Background
. n n and it is Y| [Number|Ratio |Characteristic
elections .
going to S
approve it
Place of
Residence
603 0.3 8.5 0.8 62.5 343 2707 | 22.3 | Urban areas
492 0.2 11.8 1.4 59.3 37.0 2472 | 19.9 | Rural areas
Gender
616 0.3 9.3 1.0 62.2 35.7 2537 | 24.3 Male
479 0.2 10.9 1.3 59.7 35.3 2642 | 18.1 Female
Age
122 0.0 6.6 0.0 73.8 25.4 544 |22.4 18-22
190 0.5 7.4 1.6 64.2 33.2 874 |21.7 23-29
282 0.4 13.1 1.8 57.1 39.0 1267 |22.3 30-39
223 0.0 11.7 0.4 63.2 33.2 963 |23.2 40-49
162 0.6 9.3 1.2 55.6 39.5 730 |22.2 50-59
116 0.0 7.8 0.9 56.0 40.5 801 | 14.5 +60
Religion
1067 0.3 10.2 1.1 61.1 35.3 4928 | 21.7 Muslim
28 0.0 0.0 0.0 60.7 429 251 | 11.2 Christian
Education
Status
182 | 0.0 14.8 0.0 40.1 49.5 1493 | 122 | Never gone
to school
3| 00 | 192 | 00 423 | 462 || 364 |143 |Neverfinished
primary school
9 | 0.0 8.3 2.8 556 | 444 || 412 |17.5|  [finished
primary school
finished
78 0.0 9.0 0.0 65.4 38.5 333 | 23.4| preparatory
school
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finished
secondary
375 0.6 9.3 1.1 66.1 31.3 1778 | 26.0 | school/above
medium
education
University
292 0.0 6.5 2.0 71.4 27.4 799 |31.0| education/
higher

Work Status

Currently
employed
Currently not
employed

528 0.4 8.9 1.1 62.1 36.9 2121 | 249

567 0.2 10.9 1.1 60.1 342 3058 | 18.5

2707
1095 0.3 10.0 1.1 61.1 355 2472 | 21.1 Total

-- 3 109 12 669 389 -- -- Number

About 21% of responding individual age of 18 years and older were the most supportive for
holding the People’s Assembly elections first before changing the constitution. The ratio of
supporters to holding the elections first was much higher among the urban people than the
rural (22% and 20 % respectively) and among males than females (24% and 18%
respectively). Moreover, the ratio was much higher among respondents in the younger age
categories and among the highly-educated. Also, the percentage was higher among Muslims
than Christians (22% and 11% respectively) as well as those employed versus unemployed

(25% and 19% respectively).

As regards the reasons for the priority of holding the People’s Assembly elections, 61% of the
respondents said that the People’s Assembly would form committees to draft the constitution
from among persons they would trust and they would approve such a constitution. Also, 36%
of individuals supportive of the priority of holding PA elections believed that such a step
would stabilize the country and achieve its interests. About 10% of the individuals felt that
there was a priority in holding PA elections before changing the constitution in order to elect a
president given some differences according to the background characteristics. Respondents in
the rural areas, older ages, Christians and the less educated were the most supportive of
holding PA elections first in order to stabilize the state. On the contrary, respondents in the

urban areas, males, younger ages and the higher educated were supportive of holding PA
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elections because such a parliament would form committees of trusted people to draft the

constitution and such a parliament would approve the new constitution.

Citizens' Viewpoints about Article II of the Constitution

With reference to what was mentioned in chapter one, Article II of the Constitution has raised a
debate in the recent period and discussions have varied on whether to keep, amend or annul
such article. The study included a set of questions covering several points on Article II of the
Constitution. The respondents have been questioned on whether they know Article II of the
Constitution and its items and whether they heard about the proposals of amending the article,
the content of such proposals and the persons who suggested such amendment as well as the
opinions of the respondents on keeping, amending or annulling the article. Herein follows a

review of the results of such questions.

4-1 Knowledge about Article II of the Constitution

Table 4-1 presents a relative distribution of individuals at the age of 18 years and above who
were interviewed during the survey according to whether or not they heard about Article II of
the Constitution and according to their selected backgrounds. Data in the table shows that only
36% of the respondents heard about Article II of the Constitution. Concerning the respondents
who have not before heard about Article II of the Constitution, the three paragraphs of Article
IT have been read out to them and they were asked whether they heard about it. About 43% of
the respondents who have not heard about Article II of the Constitution said they know that
Islam is the religion of the state, one-quarter of the respondents said Arabic is the main
language of the state, while 35% said they heard the paragraph that the Islamic shari’ah is the
main source of legislation. There have been clear differences according to the background
characteristics. About 40% of the urban population heard about Article II of the Constitution
compared with 26% of the rural people. Also, 37% of the males said they heard about the
Article compared with 29% of the females. While according to the age, it is noted that the
older age categories were much less hearing about Article II of the Constitution. As per the
religion, 42% of the Christians heard about the article compared with 33% of the Muslims.
According to the education status, the differences were much clearer as 67% of the
respondents who received university education or higher said they heard about Article II of the

Constitution in comparison with 9% of the people who have never gone to school. With regard

57



to the work status, 40% of the respondents who are currently employed said they heard about

the article compared with 28% of those who are not currently employed.

Table 4-1 Knowing About Article II of the Egyptian
Constitution
The relative distribution of individuals at the age of 18 and
above who heard about Article II of the Egyptian
Constitution according to the items of the Article, if they
heard about the Egyptian Constitution, their stances from the
constitutional amendments, their participation in the
referendum with some backgrounds, opinion survey on the
Constitution 2011.
Did rxrttilielzrl?bout Heard About Background
Atrticle 11 characteristics
64.0 36.0 Hearing .abo.ut the
constitution
Clauses of Article
11
Islam is the religion
43.0 ) of the state
245 ) Arabic is the main
language
Islamic sharT’ah is
35.1 - the main source of
legislation
Approving the
65.7 34.3 constitutional
amendment
Participation in
43 4.5 the referendum
Place of Residence
60.4 39.6 Urban areas
74.5 25.5 Rural areas
Gender
62.8 37.2 Male
70.9 29.1 Female
Age
64.0 36.0 18-22
66.7 333 23-29
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65.6 344 30-39
63.2 36.8 40-49
67.9 32.1 50-59
74.6 254 +60
Religion
67.0 33.0 Muslim
58.5 41.5 Christian
Education Status
907 93 Never gone to
school
29 6 10.4 Ne_:ver finished
primary school
342 15.8 finished primary
school
77.6 22.4 finished
preparatory school
finished secondary
62.9 37.1 school/above
medium education
University
33.0 67.0 education/higher
Work Status
60.4 39.6 Currently
employed
718 282 Currently not
employed
66.5 33.5 Total
2616 1315 Number

As regards the approval of the recent constitutional amendments and participation in the
referendum, data in the table refers to 66% approving the recent constitutional amendments
and that 55% of those who participated in the referendum on the recent constitutional

amendments had not heard about Article II of the Constitution.

Hearing about Amendment of Article II of the Constitution

Table 4-2 presents the distribution of individuals at the age of 18 years and above who heard
about amendment of Article II of the Constitution and its amendment proposals according to
their backgrounds. About 54 % of the respondents said they heard about amendment of Article

II. The table refers to the presence of differences in the ration of those who heard about
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amendment of Article II according to their background characteristics. Respondents who are
urbans, males, younger ages, Christians, the higher educated as well as those who are currently
employed were the most who have heard about the amendment compared with their
counterparts. For example, 64% of the respondents who finished university education and
higher said they heard about the amendment of Article II compared with 36% of the
respondents who have never gone to school. Also, 65% of the Christians said they heard about

the amendment of the Article compared with 53% of the Muslims.

Table 4-2 Hearing About Amendment of Article 11 of the Egyptian Constitution

The ratio of individuals at the age of 18 years and above who heard about amendment of Article
II of the constitution and the proposed amendments according to the background characteristics,
opinion survey on the Constitution 2011.

heard
about
amen
dmen
ts of
Articl
ell

Proposals of amendment they heard about
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3152 0.1 0.8 0.5 0.1 18.0 | 42.0 Zf' 30.4 |2537|55.5 | Male

3

6 26 Femal

0l6.0] 02 0.8 0.8 0.0 163 | 429 )] 33.6 2642512 "

1
Age

1 26

616.0 0.0 0.6 0.6 0.0 192 | 443 |7"| 305 | 544 |56.6 |18-22

7
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8
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2 29
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atory
school
finish
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6 school
2169 0.2 1.1 1.3 0.2 15.2 40.6 1 31.2 |1778|55.9| /
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educat
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Unive
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22| 0.0 0.9 0.2 0.0 21.6 41.6 | 34.7 | 799 | 64.4 leducat
ion/
higher
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‘Work
Statu
S
Curre
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Curre
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5.5 0.1 0.8 0.6 0.1 173 | 424 | 31.7 |2674|53.6 | Total

B~ W A =

The respondents were questioned about the proposals of the amendment of Article II of the
Constitution that they had heard. About 42% of the respondents said the proposals of
amendment are to cancel/annul the whole article, while 32% said they had heard of a proposal
for canceling the paragraph of the Islamic shari’ah as the main source of legislation. Around
27% said they heard about the addition of a sentence that all religions have the freedom in the
state after that of the Islam is the religion of the state, while 17% noted that the amendment is
that the Islamic shari’ah is one of the sources of legislation. Moreover, 6% of the respondents
said they did not know about the proposals for amending the article. The data included in table

4-2 highlights the presence of some differences in accordance with some background
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characteristics. For example, 55% of the Christians said they heard about the addition of a
sentence that all religions have freedom in the state after that of Islam being the religion of the
state compared with only 25% of the Muslims. Also, most of the respondents who heard that
there is a proposal for canceling/annulling the whole article were those who had never gone to
school (55%). The differences were limited in accordance with the place of residence, gender,

work status and age.

Reasons behind Proposals of Amending Article II of the Constitution

Table 4-3 presents the distribution of individuals at the age of 18 years and above who heard
about Article II of the constitution and the proposals for its amendment according to the
reasons behind such amendment and the background characteristics. About 67% of the
respondents said the reasons for amendment is the pressure exercised by some non-Muslim
intellectuals, while one-quarter of the respondents said it is a good step towards the civil state.
Whereas 14 % said the reason is that one of the democratic principles is the equality between
all Egyptians, while 12% pointed out the pressure exercised by some intellectuals for
amending the article. Only 2% said the aim of such proposals for amending Article II was to

stir up sedition in the country.

Table 4-3 Reason hind Pr als of Amendment of Article 11 of th nstitution

The relative distribution of individuals at the age of 18 and above who heard about the]
amendment of Article II of the Constitution and the proposals of amendment according to the]
reasons of its amendment and some background characteristics, opinion survey on the]
Constitution 2011.
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Place of
[Residence

2.7

0.2

0.2

0.2

0.1

1.6

62.8

12.3

14.6

30.3

Urban areas

3.5

0.2

0.7

0.7

0.2

1.7

73.0

10.9

14.0

15.5

Rural areas

Gender

3.5

0.2

0.5

0.5

0.0

1.8

65.9

13.2

14.5

24.5

Male

2.3

0.2

0.3

0.3

0.3

1.3

67.7

9.8

14.1

25.1

Female

Age

3.6

0.6

0.0

0.0

0.0

1.8

65.3

7.2

17.4

23.4

18-22

3.5

0.4

0.0

0.0

0.0

1.6

70.5

11.2

13.2

23.6

23-29

2.0

0.0

0.2

0.2

0.2

1.7

67.7

11.2

15.9

23.0

30-39

3.2

0.4

0.4

0.4

0.0

1.1

66.3

16.5

11.8

21.9

40-49

3.2

0.0

0.5

0.5

0.5

2.6

65.3

13.2

14.2

30.5

50-59

3.8

0.0

2.3

2.3

0.0

0.8

60.3

8.4

13.7

32.1

+60

[Religion

3.2

0.2

0.4

0.4

0.1

1.6

70.0

11.8

12.6

22.1

Muslim

0.0

0.0

1.0

1.0

0.0

2.1

20.6

11.3

38.1

60.8

Christian

Education
Status

4.5

0.0

0.8

0.8

0.8

0.0

66.7

12.1

13.6

22.7

Never
gone to
school

5.8

0.0

1.9

1.9

0.0

0.0

63.5

7.7

15.4

21.2

N e v e 1
finished
primary
school

4.1

0.0

0.0

0.0

0.0

4.1

71.6

4.1

13.5

23.0

finished
primary
school

2.3

0.0

0.0

0.0

0.0

1.2

77.9

3.1

0.3

15.1

finished
preparatory
school

3.5

0.3

0.2

0.2

0.2

0.8

65.8

11.3

14.9

4.4

finished
secondary
school
above
medium
education

1.5

0.2

0.6

0.6

0.0

3.0

65.3

14.7

14.9

28.2

University|
education
higher

W o r K
Status
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2.7 0.1 0.4 0.4 0.0 1.7 66.7 13.4 14.2 24.0 Currently|
employed

34 03 0.4 0.4 0.3 1.5 66.6 10.0 14.6 25.6 Currently|
n 0 i
employed

3.0 02 0.4 0.4 0.1 1.6 66.7 11.8 14.4 24.8 Total

43 3 3 6 2 23 056 169 206 355 Number

There are some differences in accordance with the background characteristics. According to
the place of residence, 30% of the respondents in urban areas said the proposed amendment
was a good step towards establishing a civil state while 63% saw the reasons behind the
amendment’s proposals as coming from pressure exercised by some non-Muslim intellectuals.
Whereas in rural areas, such percentages were 16 % and 73 % respectively. According to
religion, the differences were much clearer as 70% of Muslims said the reasons for
amendments were pressures by some non-Muslim intellectuals to amend the article compared
with only 21% of Christians agreed. Around 61% of the Christians said it is a good step
towards the civil state compared with only 22 of Muslims. Moreover, some 38% of Christians
noted that the amendment of Article II was considered a democratic principle of equality for all
Egyptians compared with 13% of Muslims. There were also differences in accordance with
education status given that 28% of respondents who received a university education or higher
stated that the amendments were a good step towards the realization of a civil state compared

with 15 % of the respondents who finished only preparatory school.

There were limited differences in accordance with gender, age and work status. Table 4-4
presents a distribution of the individuals 18 and older who heard about the amendment of
Article II in accordance with individuals seeking amendment and their backgrounds. About 85
% of respondents noted that some Christians were demanding the amendment of Article 11
while 15 % mentioned “some seculars” and 12% said it was demanded by the people of other
religions. Moreover, 11% of the respondents said some intellectuals are seeking such a
change. It was noted that there were some differences in the backgrounds of the individuals.
Individuals living in urban areas, males, younger ages, Muslims and highly-educated were
mainly the greatest who mentioned that amendments of Article II of the constitution was

sought by seculars. As expected, 11% of Christians said that seekers of the amendment were
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Muslims compared with only 5% of Muslims. On the contrary, about 86 % of Muslims said
that seekers of amendment to Article II were some Christians compared with 77% of the
Christians. Individuals living in urban areas, males, younger ages, Christians, higher-educated
and those who were employed were the greatest that referred to the seekers of amending

Article II as being some intellectuals.

Table 4-4 Seekers of Amending Article 11
The relative distribution of individuals at the age of 18 and above who heard about Article II of
the constitution according to the individuals seeking the amendment of Article II of the
Constitution and some background characteristics, opinion survey on the Constitution 2011.
Do Parties Pe"?le Som Some | Some [Background
not |Other|foreigne| in the |Liberal ° ome Musli intellectu| Characteris
Seculars| other |Christia| ms als tics
Kno| s IS countr| s . .
w religio| ns
Y ns
Place of
Residence
34| 04 0.3 0.3 64 | 168 | 14.6 | 83.1 6.7 11.8 Urban areas
28| 1.3 0.6 0.6 6.5 | 124 | 85 89.1 3.5 9.2 Rural areas
Gender
30| 0.6 0.1 0.1 6.8 | 16.0 | 12.1 | 84.8 5.5 12.0 Male
33| 1.0 0.8 0.8 58 | 140 | 12.5 | 86.2 5.5 9.2 Female
Age
36| 1.2 1.2 1.2 9.0 | 16.8 | 13.8 | 86.8 4.2 7.8 18-22
39| 04 0.0 0.0 | 10.1 | 174 | 9.7 86.0 3.9 11.6 23-29
20| 0.7 0.7 0.7 51 | 144 | 9.5 86.6 6.4 10.3 30-39
36| 0.7 0.4 0.4 4.7 | 129 | 11.1 | 86.7 6.1 10.4 40-49
32| 1.6 0.0 0.0 58 | 189 | 16.8 | 78.4 4.7 14.2 50-59
3.8 0.0 0.0 0.0 46 | 99 | 19.8 | 855 7.6 10.7 +60
Religion
3.1 0.7 0.4 0.4 6.7 | 159 ] 125 | 859 5.1 8.5 Muslim
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3.1

2.1

1.0

1.0

2.1

52

9.3

77.3

11.3

433

Christian

Education
Status

53

0.8

0.0

0.0

3.0

7.6

11.4

87.9

6.1

6.8

Never
gone to
school

3.8

0.0

0.0

0.0

0.0

13.5

11.5

86.5

3.8

5.8

Never
finished
primary

school

54

0.0

1.4

1.4

2.7

9.5

5.4

86.5

2.7

54

finished
primary
school

4.7

1.2

0.0

0.0

3.5

11.6

8.1

88.4

7.0

3.5

finished
preparatory
school

2.9

1.4

0.5

0.5

6.5

14.2

12.9

84.3

5.0

12.1

finished
secondary
school/above
medium
education

2.2

0.0

0.4

0.4

9.1

20.3

13.6

85.1

6.5

12.9

University
education/
higher

Work
Status

24

0.7

0.1

0.1

5.8

15.6

11.4

85.9

53

12.7

Currently
employed

4.0

0.9

0.7

0.7

7.1

14.6

13.2

84.7

5.7

8.7

Currently
not
employed

3.1

0.8

0.4

0.4

6.4

15.1

12.3

854

5.5

10.8

Total

45

11

92

217

176

1224

79

155

Number

4-2 Tendencies Towards Article II of the Constitution

Tendency to Keep Article II of the Constitution

Table 4-5 presents the relative distribution of individuals at 18 and above who were the most
supportive of Article II of the Constitution according to the reasons of its preservation and
some background characteristics. The data refers that the percentage of supporters for keeping
Article II is 88% of the respondents.
among various respondents except the Christians (only 7% of the supporters to maintaining

Article II of the Constitution). The supporters were questioned over maintaining Article II

The ratio of supporters to keeping this article is high
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concerning their reasons for supporting such an article. About 92% of the supporters said they
were supportive of the Islamic religion as the main religion of the state while 43% of
respondents said they were in favor of Islamic shari’ah governing all Egyptians. Meanwhile
about 12% of respondents said they supported the presence of the article because of the gravity
of tampering with it whereas 9% said they supported the establishment of a religious and non-
civil state. There were differences in accordance with the background characteristics of the
respondents. For example, about 17% of the respondents with a university education or higher
said they were supporting Article II to remain as it was because of the gravity implied by any
infringement of it while only 5% of the respondents who had not finished their primary
education saw things the same. Also, 45% of urban respondents said they felt that the article
should be kept until the Islamic shari’ah would govern all Egyptians compared with 39% of
rural respondents. Taking into consideration the low number of Christians in the sample who
preferred the article to remain, the table shows that 60% of Christian respondents agreed that

the article be maintained in order to keep the Islamic religion as the main religion of the state.

Table 4-5 Tendency towards Keeping Article 11 of th nstitution:
The relative distribution of individuals at the age of 18 and above who are approving the
perseverance of Article II of the Constitution according to the reasons for keeping it and
some background characteristics, opinion survey on the Constitution in 2011.
Because Because IB Keeping| |Supporters to
the Because of| support ec? USC the the
Arabic the the Islamic| | Perseverance
| . . . |support| .. of Article 11
— anguage|To avoid|seriousnes| Islamic religion
. . _, the
| |total | isthe [sectarian| sof |Sharr’ah| .. as the
. R religious .
main |sedition |infringing to govern : (| main
] language such all ™ fl,leno religion Background
of the article |Egyptian civilian of the | |Number|Ratio|Characteristic
state S state S
Place of
Residence
1411} 0.1 0.4 14.4 45.0 9.3 89.1 1622 | 87.0 | Urban areas
948 | 0.2 0.5 9.1 38.8 8.6 95.1 1052 |90.1 | Rural areas
Gender
1325 0.2 0.3 12.1 41.8 9.7 92.0 1500 |88.3 Male
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1034| 0.1 0.6 12.5 43.4 8.1 | 909 1174 |88.1| Female
Age
267 0.0 0.7 14.6 39.0 82 | 91.0 295 90.5 18-22
21 0.0 0.5 8.8 41.6 76 | 898 462 |91.1 23-29
618 | 0.5 0.2 12.8 474 | 107 | 90.6 710 |87.0 30-39
4721 0.0 0.4 10.8 41.0 9.1 | 91.9 541 (872 40-49
316 | 0.0 0.9 16.8 44.0 92 | 927 362 |87.3 50-59
265| 0.0 0.0 11.3 37.0 79 | 947 304 |87.2 +60
Religion
2349 0.1 0.3 12.1 42.6 9.1 | 91.7 2524 [93.1| Muslim
10| 00 | 200 40.0 10.0 0.0 | 60.0 150 | 6.7 | Christian
Education
Status
3221 0.0 0.6 9.9 314 59 | 92.5 372 | 86.6 | Never gone
to school
123 08 | 00 49 350 | 65 | 943 134 | 91.g [Never finished
primary school
153 00 | 07 1.8 | 327 | 131 | 941 167 |91.6|  finished
primary school
finished
147 0.0 0.0 11.6 39.5 8.8 88.4 162 |90.7 | preparatory
school
finished
secondary
974 | 0.0 0.4 11.0 440 | 10.0 | 90.6 1119 |87.0 | school/above
medium
education
University
640 | 03 0.5 17.0 50.3 88 | 91.9 720 |88.9| education/
higher
Work Status
1155| 02 | 05 115 | 454 | 96 | 916 || 1322 |87.4| Currently
employed
1204] 01 | 03 130 | 397 | 85 | 914 || 1352 |g9.1 | Currently not
employed
2359 0.1 0.4 12.3 42.5 9.0 | 915 2674 [88.2 Total
- 3 10 289 1002 | 213 | 2158 - - Number
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Tendency to Annul Article II of the Constitution

Table 4-6 presents the relative distribution of individuals 18 years and older that are supportive
of the annulment of Article II along with their reasons for its cancellation and some
background characteristics. The data notes that the percentage of supporters for the annulment
of Article II is only 2% of the respondents to the survey. The highest ratio of supporters to
canceling such article was among Christians as 26% of them back the annulment of the article.
The supporters of annulment were questioned about the reasons for their opinions. The data
should be cautiously taken as the number of supporters to the annulment is only 48
respondents. About 63% of the supporters for canceling the article said they were in favor a
civil state and not a religious one. Around 48% of the respondents said that this article
discriminates between the Egyptian Muslims and non-Muslims whereas 44% of the

respondents said that every Egyptian has the right to be tried according to the rulings of his

religion.
Table 4-6 Tendency Towards Annulment of Article II of the Constitution:
The relative distribution of individuals at the age of 18 and above supporting the
annulment of Article II of the Constitution, according to the reasons for its
cancellation and the background characteristics, opinion survey on the Constitution,
2011.
Every Supporters to
The article | Egyptian Iam the annulment
|| discriminates |has the right[supporting al | of the Article
Total Do not| between the |[to be tried in| civil state,
— Know | Egyptian |accordance not a
|| Muslim and to his religious
Non-Muslim | religious one . Background
- number | ratio "
rulings Characteristics
Place of
Residence
33 3.0 394 394 69.7 1622 | 2.0 Urban areas
15 0.0 66.7 533 46.7 1052 | 14 Rural areas
Gender
29 34 58.6 448 58.6 1500 | 1.9 Male
19 0.0 31.6 42.1 68.4 1174 | 1.6 Female
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Age
2 0.0 50.0 100.0 0.0 295 | 0.7 18-22
11 | 00 54.5 54.5 36.4 462 | 2.4 23-29
10 | 0.0 30.0 10.0 90.0 710 | 1.4 30-39
7 0.0 42.9 57.1 71.4 541 | 13 40-49
7 0.0 85.7 28.6 57.1 362 | 1.9 50-59
11 | 9.1 36.4 54.5 72.7 304 | 3.6 +60
Religion
9 0.0 55.6 33.3 55.6 2524 | 0.4 Muslim
39 | 26 46.2 46.2 64.1 150 | 26.0 Christian
Education Status
11 | 00 455 36.4 63.6 372 | 3,0 | Never goneto
school
0 | 00 0.0 0.0 0.0 134 | 00 | Never finished
primary school
1| 00 100.0 0.0 0.0 167 | 0.6 |finished primary
school
finished
5 0.0 40.0 20.0 80.0 162 3.1 preparatory
school
finished
16 | 0.0 68.8 438 56.3 1119 | 1.4 [secondary school/
above medium
education
University
15 | 6.7 26.7 60.0 66.7 720 | 21 | g Cationhisher
Work Status
27 | 3.7 51.9 48.1 59.3 1322 | 2.0 Currently
employed
21 | 0.0 429 38.1 66.7 1352 | 1.6 | Currently not
employed
48 | 2.1 47.9 43.8 62.5 2674 | 1.8 Total
- 1 23 21 30 - - Number

Tendency to Amend Article II of the Constitution

Table 4-7 presents the viewpoints of individuals 18 years old and above who support the
amendment of Article II of the Constitution in accordance with the reasons which pushed them
in that direction. The table shows that only 6% of the respondents support the amendment of

the article. Christians were most supportive of such an amendment. About three-quarters of
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the respondents supporting the amendment of Article II pointed out that they believed that
amendment would guarantee freedom of religious belief, that every individual should be tried
according to the rules of his religion and that there should be equality among Muslims and

Christians while 17% of the respondents approving the amendment felt that amendment would

establish a civil state.

Table 4-7 Reasons for Tending to Amendment
The relative distribution of individuals at the age of 18 and above supporting the
amendment of Article II of the constitution, according to the reasons for tending to
amendment and the background characteristics, opinion survey on the constitution, 2011.
The presence of | | Supporters
freedom of of
belief/the amending
Because individual should| | the article
if the | To calm be tried
country | down the | according to his
To allow To. becomes| category | religion/to .
... lestablishl an |demanding|include a special
Total |building il | Islami for th
churches acivil |Islamic a text for the
state | state, |cancellatio|personal status of]
there | nofthe Christians/ Backeround
will be a| Article |presence of other| | No. |Ratio Chara égteris tics
problem religions/equality
between
Muslims and
Christians
Place of
Residence
122 | 0.8 18.9 3.3 4.1 73.8 1622| 7.5 | Urban areas
34 0.0 11.8 2.9 8.8 76.5 1052| 3.2 | Rural areas
Gender
93 1.1 14.0 4.3 4.3 77.4 1500| 6.2 Male
63 0.0 22.2 1.6 6.3 69.8 1174 5.4 Female
Age
17 0.0 17.6 11.8 0.0 70.6 2951 5.8 18-22
18 0.0 0.0 11.1 5.6 83.3 462 | 3.9 23-29
46 0.0 17.4 2.2 4.3 76.1 710 | 6.5 30-39
34 2.9 20.6 0.0 2.9 76.5 541 6.3 40-49
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24 0.0 20.8 0.0 12.5 66.7 362 | 6.6 50-59
17 0.0 235 0.0 5.9 70.6 304 | 5.6 +60

Religion
71 0.0 19.7 7.0 8.5 66.2 2524 2.8 Muslim
85 1.2 15.3 0.0 24 81.2 150 | 56.7 | Christian

Education
Status
11| 00 9.1 0.0 0.0 90.9 372 | 3.0 | Never gone
to school
Never finished
primary school
finished
primary school
finished
9 0.0 333 11.1 0.0 55.6 162 | 5.6 | preparatory
school
finished
secondary
70 0.0 9.6 5.8 7.7 76.9 1119| 6.3 | school/above
medium
education
University
53 1.6 22.2 0.0 3.2 74.6 720 | 7.4 | education/

higher

5 0.0 100.0 | 0.0 0.0 0.0 134 | 3.7

8 0.0 16.7 0.0 16.7 66.7 167 | 4.8

Work Status

Currently
employed
Not currently
employed

81 1.2 16.0 1.2 3.7 79.0 1322 6.1

75 0.0 18.7 53 6.7 69.3 1352| 5.5

156 | 0.6 17.3 3.2 5.1 74.4 2674| 5.8 Total

-- 1 27 5 8 116 - -- Number

There were some differences in accordance with the background characteristics. The table
shows that 83% of the respondents supporting the amendment of Article II, age 23-29 years
old, believed that the amendment should realize freedom of religion, that every individual
should be tried in accordance to his religion laws and that there should be equality among
Muslims and Christians. This conviction was much less among the older-age categories (67%)
of the respondents supporting the amendment of Article II who were 50-59 years old. The

table shows that the conviction that the amendment of Article II could create a civil state
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decreased among the younger age categories (about 17%) and increased at the older age

categories (24%).

According to religion, the table points out that 81% of Christian respondents who supported
the amendment of Article II believed that the amendment would realize freedom of the
religion, that every individual should be tried according to his religion, and that there should be
equality between Muslims and Christians while 66% of Muslim respondents believed in the
same conviction. It is noteworthy to mention that none of the Christians referred to the
conviction that, if the state became an Islamic one, there would be a problem while 7% of

Muslim respondents referred to such a problem.

Table 4-6 explains that there are differences according to education status, in the conviction
that amendment of Article II could realize a freedom of the religious belief, that every
individual should be tried according to his religion and that there could be equality between a
Muslim and a Christian. About 91% of the respondents who never attended school were
supportive of the amendment of Article II.  This conviction was much lower among
respondents who finished their primary and preparatory school education (67% and 56%
respectively), then it once again to reach about 75% of the respondents who finished their

university education and higher.

Table 4-8 presents the viewpoints of individuals 18 years and above who support Article 1T of
the Constitution. The table shows that more than half of the respondents who support the
amendment of Article II (58%) felt that amendment should equal rights between Muslims and
Christians and that the state should become a civil state while one-fifth of the respondents
approving of the amendment of Article II (19%) felt that amendment should be made through
the addition of a paragraph (taking into consideration the personal status of non-Muslims) to

Article 1.

Regarding the background characteristics, there were some differences as we find that
respondents in urban areas were much more convinced than those in rural areas that
amendment of Article II should be made through devising equal laws between Muslims and
Christians and that the state becomes a civil one (64% and 38% respectively). About 21% of

the respondents in urban areas and 9% of rural respondents noted that the amendment should
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be made through the addition of a paragraph (taking into consideration the personal status of

non-Muslims) to Article II.

The table shows that three-quarters of the respondents (77%) supporting the amendment of
Article II, age category of 18-22 years-old, said that amendment should be made through
devising equal laws for Muslims and Christians and that the state should become a civil one.
Agreement on this way of amending Article II gradually decreased among the age categories
(53% among the age group 60 years and above). On the contrary, the table notes that support
for the amendment through the addition of a paragraph (taking into consideration the personal
status of non-Muslims) to Article II increased in older age categories (35% among the age
group of 60 years and above) and decreased among those younger (13% among the age

category 30-39).

Table 4-8 Viewpoint Over How to Make the Amendment
The relative distribution of individuals at the age of 18 and above
supporting the amendment of Article II of the Constitution according to their|
viewpoints over how to make the amendment, according to the background
characteristics, opinion survey on the Constitution 2011.
Equal laws | Addition of a
for Muslims| paragraph
Do not qnc.l (tak} ng into Shari’ahis a Background
Know Christians | consideration source .of Characteristics
and the state| the personal | legislation
becomes | status of non-
civil Muslims)
Place of Residence
12.3 63.9 21.3 2.5 Urban areas
52.9 38.2 8.8 0.0 Rural areas
Gender
20.4 62.4 15.1 2.2 Male
22.2 52.4 23.8 1.6 Female
Age
23.5 76.5 0.0 0.0 18-22
16.7 61.1 22.2 0.0 23-29
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283 543 13.0 43 30-39

20.6 58.8 20.6 0.0 40-49
16.7 54.2 25.0 4.2 50-59
11.8 52.9 353 0.0 +60
Religion
254 59.2 14.1 1.4 Muslim
17.6 57.6 224 2.4 Christian

Education Status

27.3 54.5 18.2 0.0 Never gone to

school
0.0 80.0 20.0 0.0 Never finished
primary school
50.0 375 12.5 0.0 finished primary
school
333 66.7 0.0 0.0 finished
preparatory school
finished secondary
21.4 58.6 17.1 2.9 school/above
medium education
University
15.1 >8.5 24.5 1.9 education/higher
Work Status
18.5 58.0 19.8 3.7 Currently employed
24.0 58.7 17.3 0.0 Not currently
employed
21.2 58.3 18.6 1.9 Total
33 29 29 3 Number

The table also refers to more than half of the respondents whether Muslim or Christian who
stated that amendment of Article II should be made by legislating equality between Muslims
and Christians and that the state should become a civil one. It was noted from the table that
one-fifth of Christian respondents (22%) felt that amendment of Article II could be made
through adding a paragraph (taking into consideration the personal status of non-Muslims) to
Article I which currently exists in the constitution and around 14% of Muslim respondents

supported this opinion.
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Conclusion

The study depended on a quantitative approach to collecting data. It used a poll design
containing a number of questions which aimed at getting acquainted with the opinions of the
public concerning the constitution and the various articles that should be amended, especially
Article II in an effort to reach a format proposed by the various segments of society through a
sample representing the Egyptian governorates (urban, Lower and Upper). The targeted
sample for conducting such an opinion survey on the constitution was to interview 5,000
persons of 18 years old and above. To ensure that the sample was representative of reality, a
sample was selected from the health population survey of 2008. That survey had been
conducted by Al-Zanati Office and his associates all across the ARE and all Egyptian

governorates were represented acording to the Egypt population census conducted in 2006.

The Arab Republic of Egypt governorates were divided into four administrative divisions:
urban governorates, Lower Egypt governorates, Upper Egypt governorates and border
governorates. The sample was randomly chosen to include two urban governorates and four
governorates each from Lower Egypt and Upper Egypt respectively while no border
governorates were selected. Consequently, the number of selected governorates to conduct the
survey was ten. The sample survey was distributed to the governorates in accordance with the
population distribution in the governorates and the distribution of urban and rural areas in the
Lower and Upper Egypt governorates. Hence, as many as 184 sampling units were defined to
be selected from the governorates so that each household included 60 families to be
interviewed. Absences of some families and incomplete families were taken into consideration
and that is why the number of families to be interviewed was increased by 10% bringing to
5,520 the number of families in the sample survey which were distributed throughout the ten
governorates. As many as 5,179 families were successfully interviewed and this number
represents a 94% response rate. One-quarter of the respondents who were interviewed were
between 30 to 39 years old, while only one-tenth of the respondents were between 18 to 22
years-old. Also, we find that only two-fifths of the respondents were employed while three-
fifths of the respondents were currently unemployed. The results of the study showed that the
respondents who were interviewed and had never had education were double the number of

respondents interviewed and had a high school or university education.
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The following is a summary of the most important results and recommendations

5-1 Citizens' Viewpoints About the Constitution
The study explained that three-quarters of the respondents had heard about the
constitution. The ratio of respondents was higher in urban areas or among people with
a university education or higher while it was the lower in rural areas and among those
who had not never attended school.
About 64% of the respondents pointed out that the constitution were the laws
governing the state while only 5% said it was regulations and laws between the people
and groups in society. Moreover, 5% said that all that they knew about the constitution
was the recent constitutional amendment while 3% mentioned incorrect concepts
concerning the constitution. About 17% of respondents did not know the nature of
information about the constitution.
A vast majority of the respondents heard about the constitution from television. There
was not any clear impact by the remaining sources of knowledge about the constitution.
The study showed respondents in urban areas that heard about the constitution through
newspapers and magazines were double the number of respondents in rural areas.
Also, respondents with a university education or higher were much more than
respondents with lower education levels. The ratio of persons who heard about the
constitution through the internet in the younger categories was a high one while this
ratio was lower among older age categories.
About two-thirds of the respondents pointed out that they had participated in the recent
referendum over constitutional amendment. Participation among males was much
higher than females (72% compared with 54%) and among Christians was higher than
Muslims (74% compared with 63%) as well as among those employed versus those
unemployed (72% compared with 56%). Respondents with a university education or
higher had high participation (77%) while the lowest participation was among
respondents who had never attended school (51%). In general, younger respondents
had been more involved in the referendum on the recent constitutional amendment.
As for the reasons for participating in the referendum, two-fifths of respondents said
they participated in order to realize stability in the country. About one-fifth of
respondents said they participated due to the right to participate/express opinions . Less
than one-fifth of the respondents said they participated due to their sense of democracy

and fairness: “I am sure that my vote will be heard”.
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As for the reasons for not to participate in the referendum, two-fifths of the respondents
said they had not participated because they were busy while less than one-fifth said that
they were not able to vote (for health reasons) and one-tenth of said they were lazy/not
interested.

In general, four-fifths of respondents favored the recent constitutional amendment. The
percentage of respondents, who took part in the referendum and approved the
constitutional amendments, was much higher than those who did not participate and
approved the amendments. As for persons who were influenced by others in defining
their opinions, the percentage of respondents who approved the constitutional
amendment and were influenced by their friends, colleagues and neighbors, was much
higher than those who were influenced by some politicians. The percentage of the
respondents who approved the amendment among Muslims was higher than among
Christians.

Considering the reasons for approving the constitutional amendment in general, more
than two-thirds of the respondents approved the constitutional amendment believing
that it could help in realizing the state's interests and stability. More than one-fifth of
the respondents approved the constitutional amendment believing that it could lead to
changing of some laws for the better. A few ratios of respondents who approved the
amendment believed that the majority approved or that they had been subject to certain
trends.

As for the reasons for not approving the constitutional amendment, four-fifths of
respondents said that the reason for their refusal was that the amendment was not a
complete change of the constitution (a patchwork of the constitution). About 8% said
the conditions of the state have not yet changed while 3% noted that the revolution had
dropped the constitution and 2% stated that the reason for not approving the
amendment was due to the inequality between Muslims and Christians (the state's
prejudice against Christians).

In general, more than one-tenth of the respondents pointed out that some articles of the
constitution needed to be be amended. The study showed that respondents who most
mentioned that there were articles of the constitution that should be amended were
urban people, Christians, those with a university education or higher while fewer
respondents who mentioned articles of the constitution that should have been amended

were those who lived in the rural areas, Muslims and those with lower education levels.
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The study showed viewpoints of respondents about some other articles that needed to
be amended. More than half of the respondents felt the necessity of changing the
constitution as a whole. About one-fifth of respondents mentioned that the article of
the president's powers should be amended. A few percentages of the respondents
agreed on canceling the emergency law, the labor law/statute for workers, the special
article of amending presidential terms and special articles of the People's Assembly and
Shiira Council (the Upper House of the parliament) as well as Article II of the
constitution.

Concerning the priority of changing the constitution or holding People’s Assembly
elections, the study showed that respondents felt that there was a priority to change the
constitution followed in importance by holding People’s Assembly elections (29%
compared to 21%). It is noteworthy to mention that Christians were most prominent
referring to the outlining of the constitution first more than Muslims (48% compared
with 28%) while Muslims were most prominent referring to the priority of holding PA
elections more than Christians (22% compared with 11%).

The ratio of supporters to changing the constitution first was higher in urban areas than
in rural ones (32% and 25% respectively) and higher among males than females (31%
and 26% respectively). Moreover, the ratio was higher among younger respondent
categories and among higher-educated individuals. Also, the ratio was higher among
Christians than Muslims (46% and 28% respectively) and among those employed than
those unemployed (33% and 26 % respectively).

As regards the reasons for supporting the change of the constitution first, the main
reason mentioned by four-fifths of respondents was that there should be proper laws
applied before the elections in order to choose the members on correct bases.
Moreover, one-fifth of the respondents mentioned that changing the constitution first
could lead to stability of the country. A few percentages felt that changing the
constitution first would impede attempts by any political power to manipulate the new
constitution or any committees formed to outline it in such a way as to make it serve
their own interests.

The study showed that individuals in rural areas, older people, Muslims and the less-
educated were the most supportive of changing the constitution first in order realize
state stability. On the contrary, respondents who were from urban areas, Christians and

the highly-educated were the most supportive of changing the constitution first because
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there should be proper laws enacted before the elections in order to choose the People’s
Assembly members on a sound basis.

The percentage of supporters to holding the People’s Assembly elections first was
higher in urban areas more than in rural ones (22% and 20% respectively) and higher
among males than among females (24% and 18% respectively). Moreover, this
percentage was much higher among respondents of younger age categories and among
highly-educated individuals. Also, the percentage was much higher among those
employed than among those unemployed (25% and 19% respectively).

As regards the reasons for the priority of holding People’s Assembly elections, three-
fifths of the respondents mentioned that the PA will form the committees for
formulating the constitution from trusted people and it would approve such a
constitution. Also, almost one-third of the respondents believed that elections would
lead to the country's stability and realize its interests.

The study showed that individuals in the rural areas, older people, Christians and less-
educated were the most supportive of holding the PA elections in order to realize the
country's interest and its stability. On the contrary, the respondents in urban areas,
males, younger ages and highly educated were most supporting of holding the PA
elections because People’s Assembly would form the committees which would
formulate the constitution from trusted people and would also approve the new

constitution.

5-2 Citizens' Viewpoints about Article IT of the Constitution

The study noted that only one-third of the respondents had heard about Article II of the
Constitution. The study also showed that the respondents who had heard most about
Article II of the Constitution were urban people, males, younger ages, Christians,
recipients of university education or higher a and those who employed, while those
who had heard less about Article II of the Constitution were from rural area, females,
seniors, Muslims, lower educated levels and the unemployed.

Two-thirds of those who agreed on the recent constitutional amendments as well as
more than a half of those who participated in the referendum on the constitutional
amendments had not heard about Article II of the Constitution.

More than a half of the respondents pointed out that they had heard about the

amendment of Article I of the Constitution. The respondents were urban people,
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males, younger ages, the highly educated and those employed who had heard most
about the amendment of Article II of the Constitution in comparison with their
counterparts.

The study referred to the viewpoints of respondents concerning the amendment
proposals they had heard about. Almost two-fifths of the respondents had heard about
canceling/annulling the whole article while a lower percentage of respondents noted
that they had heard about canceling the paragraph of the Islamic Shari’ah as the main
source of legislation and the addition of a sentence that "all religions are free in the
state" following the sentence that "Islam is the religion of the state" which would be
amended to "the Islamic shari’ah is one of the legislation sources". It is noteworthy to
mention that Christians had been the most who heard about the addition of a sentence
that "all religions are free in the state" after the sentence of "Islam is the religion of the
state" and its amendment to the Islamic shari’ah is one of the legislation sources.
Regarding the reasons behind the amendment proposals, two-thirds of the respondents
said that the reasons for the amendment proposals were pressures exerted by some non-
Muslim intellectuals for amending it. One-quarter of the respondents said it was a
good step towards a civil state while lower percentages of the respondents mentioned
democratic principles including equality among all Egyptians along with pressures by
some intellectuals to amend it.

The study explained that those surveyed who mostly mentioned the amendment
proposal "because it is a good step towards a civil state" were urban people, older ages,
Christians, the highly educated and those currently unemployed. Those who mostly
mentioned the amendment proposal "because democratic principles would guarantee
equality among all Egyptians" were Christians and the highly educated. Those who
viewed the amendment proposal as "pressure from some of non-Muslim intellectuals to
be amended" were mostly from rural areas, younger ages and Muslims.

The study showed that most of the respondents supported maintaining Article II of the
constitution without any change. The ratio of supporters for keeping this article was
high among various respondents except among Christians (only 7% supported keeping
Article IT of the Constitution).

The reasons behind keeping this article: The most important reason mentioned by most
of the supporters to keeping this article was "maintaining the Islamic religion as the

state's religion" and the most supporters for this reason were rural people, older ages,
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Muslims and the less educated. The second reason for support was "that Islamic
shari’ah (Islam religious rulings) should govern all Egyptians" and the most supporters
of this reason were urban people, females, Muslims and the higher educated. The third
reason for support was "the seriousness of tampering with such article" and the most
supporters of this reason were urban people, older ages, Muslims and the higher
educated.

The ratio of the supporters to annul the article was only 2% of respondents. Christians
were the most supporters of annulling of the article.

The reasons behind the cancellation of this article: The most important reason
mentioned by most supporters for the annulment of this article was "they want a civil
state and not a religious one". Most of these supporters were urban people, females,
older ages, Christians and the moderately educated. The second reason was that "this
article differentiates between Muslim and non-Muslim Egyptians" and the supporters
of this reason were mainly from rural areas, males, older ages and Muslims. The third
reason for support was "that every Egyptian has the right to be tried according to the
laws of his religion" and the most supporters for this reason were from rural areas,
younger ages, Christians and the highly educated. The data should be cautiously taken
because the number of supporters to the annulment of this article were only 48
respondents.

The supporters of the amendment of the article were only 6% of the respondents.
Christians are the most supportive of amendment of this article.

Mentioned from about third-quarters of respondents was that they believed that
amendment would bring about "freedom of religious belief, that every person would be
tried according to his religion and equality between Muslims and Christians". The
most supporters of this reason were males, younger ages, Christians and lesser
educated. The second reason of support was "that the state could be civil state" and the
most supporters of this reason were from urban areas, females, older ages, Muslims and
the lesser educated. It is worth mentioning that none of the Christians referred to the
belief that if the state has become Islamic, there could be a problem while 7% of the
Muslims responding referred to such a problem.

More than half of the respondents supporting the amendment of Article II of the
constitution felt that amendment should be made through devising laws granting

equality between Muslims and Christians and that the state should be a civil one. The
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most supporters to this idea were from urban areas, males, younger ages and the
moderately educated. Meanwhile one-fifth of supporters felt that the amendment
should be made through the addition of a paragraph (taking into consideration the
personal status of non-Muslims) to Article II. The most supporters of this idea were

from urban areas, females, older ages, Christians and the highly educated.

Second: Testimonies Analysis
Title: Article II of the Constitution: Amendment for Time

Author: Usamah Salamah

(An author interested in citizen affairs and Editor-in-Chief of Rose al-Yisuf Magazine)

With so much talk about the necessity of having a new constitution and in spite of the fact that
the parliamentary elections would precede it according to the time-table set by the Military
Council there is ongoing controversy concerning the Article II of the Constitution: canceling it

or keeping it in the new constitution.

Egyptian society experienced many changes after the January 25% Revolution, foremost of
which was the strong emergence of Salafists in the Egyptian political arena and their
formulation of political parties. In addition, Islamic groups and members of the Jihad
organization were released from prisons after being jailed for their involvement in the
assassination of late President Anwar al-Sadat, forming an armed organization which
attempted to storm into Asyut Security Directorate and killing a number of officers and
soldiers. Now they have formed political parties after getting out of prison constituting a new
turning point in the Egyptian political life. There is also the presence of coalitions and parties
of the revolutionary youth and the establishment of parties demanding a civil state. The
emergence of Coptic politicians and the formation of the Maspero Youth Coalition which

defends the rights of Coptic Christians are also additional developments.
All of these developments have encouraged us to carry out this important survey on the Article

IT with 200 figures belonging to eight various trends and entities. After reviewing the answers,

we had these basic remarks.
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We will examine the stance of every category regarding the Article II of the Egyptian

constitution through the following table according to the recorded opinions:

Supporters of keeping [Supporters of
Category Article 11 canceling Article 11 Remarks
Christian citizens 13 7
Only one said no with
[slamic movements 19 | cancelling or keeping
IArticle IT
M§d1a figures and 15 B
artists
Official religious
N 18 2
institution
IFormer
. . 20
parliamentarians —
Revolution youth 18 2
. The survey result was
Lawyers and judges 32 8 40 and no 20
. This category was 40
L1bf;re}ls and supporters 29 11 and not 20 as was the
of civil state .
case with the rest
Total 163 16 +1 not Wlth keeping or
cancelling
Aggregate total 200
Remarks:
1. The vast majority of participants in the survey preferred to keep the Article II of the

Constitution by 163 participants against only 36 participants who preferred to cancel it.
Thirty-four participants of those wanting to cancel it believed that Egyptian society is not
currently prepared to infringe on the article meaning that time is not convenient to cancel
this article in the constitution. Hence, 34 participants could be added to the other 163 who
agree to keep the article, thus the number would be 197 participants supporting the
continuation of the article in the new constitution, even for a certain time, due to the
seriousness of the abolition of this article for the time being, given that this would have a
negative impact on the society rather than a positive one.

The two persons who said that time is opportune for abolishing Article II did not explain
the insignificance of the cancelation except to mention that Egypt is a civil state without
taking into consideration the reaction of the Islamic tends and public opinion in Egypt.
The third person did not made himself clear regarding the cancelation or the keeping of

Article 1.
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4. Eight of the 10 clergy participants in the survey were Christian clergymen belonging to the
official institution and they supported keeping the article as the time was inappropriate to
cancel it. Only two Christian clergymen belonging to the Evangelical Church believed in
the necessity of canceling it as there is no civil state that includes religion in its
constitution. A majority of Christian clergymen of the sample (5 Evangelical, 13 Orthodox
and 2 Catholic) put the state’s stability into consideration and believed in the importance of
not disputing with Muslims. Moreover, clergymen of the Orthodox Church, which has a
numerical majority in Egypt, did not see any serious damage in keeping the article
provided the application of Christian law concerning personal status was guaranteed.

5. Ten clergymen participants in the survey were Muslims belonging to the official institution
and they stressed the necessity of keeping Article II without tampering as it is part of the
identity of the state and that this article has existed in all previous constitutions (given that
the wording of the previous constitutions since 1923 was “Islam is the official religion of
the state and Islamic shari’ah is a main source of legislation”. Then two letters “al” (the)
were added to become “the main source” in the amendment introduced to the 1971
Constitution and repeated in 1981.

6. The Islamic political movements felt that any tampering with this article would not be
acceptable. It was also noticed that in some movemnts, many members who spent long
periods in prison such as members of Islamic groups and the Jihad (three participants of
the sample) did not see the necessity of adding phrases to Article II that would guarantee
Christians the ability to apply their law concerning personal status. All these movements
did not see any negative implication with the existence of this article in the constitution and
that its cancelation would deeply affect the society and that it would cause severe conflicts.
Some of them felt that the West was behind the calls to cancel the article. Moreover, five
participants in the survey, belonging to the salafists, believed that the article was
practically not enforced and that its existence discouraged usury and encouraged the
wheels of production. Laws often do not include deterrent penalties in contrast to the
Islamic shari’ah, if applied. It was also noted that the opinions included two Shiite
participants who asked for adding the phrase of other laws to the article. The survey also
entailed two from the Wasat Party, two from the Islamic group and two independents. One
of those was Jamal al-Banna who said that he does not support or oppose Article II without

specifying his stance.
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7.

10.

11

12.

13.

14.

A large number of Christians felt that an addendum related to applying Christian law to
Christians concerning issues related to personal status, proposed by Coptic Orthodox Pope
Shenouda IIT in his press interviews, was sufficient to reassure Copts. A large number of
Christians, along with a large number of Muslims, supported the addition of other laws to
include Jews and Baha'ts, which means that most Christians felt “personal status” was the
most important part of Article II.

The survey included two Bahd'is, and both of them saw that there was no harm in keeping
Article II with the condition that it applied to other laws concerning the personal status of
non-Muslims along with ensuring freedom of worship, the building of houses of worship
and maintaining global principles of human rights. This was because it is not the proper
time for canceling the article completely.

Well over 99% of the participants agreed that the time was not appropriate for abolishing
Article I and most of them felt there was a risk of provoking the Egyptian public by
Islamic religious groups in case of cancelation.

Over 20 participants in the survey who refused the existence of the Article II were Muslims
(according to their names) and the number was probably larger than that given that some
names were ambiguous. This indicates the existence of a trend that refuses to keep of
Article II given that it is against a civil state and deprives non-Muslims of their rights. It
was also noted that most of the Christians covered by the sample wre selected elite, whose
number ranged between 13 and 20, supported keeping the article with the addition of

phrases soothing to Christians.

. Three artists participating in the survey supported the keeping of the article given that it

does not cause any harm to society.

Out of the 40 participants, there were 29 liberals who advocated a civil state and keeping
the article while only 11 participants wanted it to be canceled, including nine Muslims. All
participants agreed that the society was not ready to cancel the Article I and felt the
solution was to redraft it.

Most revolution youth supported keeping the Article II except only two persons. One was
a Muslim and belonged to the Nasserite mainstream while the other was a Christian
belonging to the Maspero Youth Union. The opinions included six Christian revolutionists
while most of Muslims felt that Article II articulated the Egyptian identity.

Fifty percent of participants felt that the negative implications of the article were

manifested in its exploitation by some judges in issuing court rulings based on it although
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15.

16.

17.

18.

it addresses the legislator and not the judge. This has resulted in the issuance of rulings not
based on laws and some judges have exploited it in many personal status cases as a way of
contradicting the Christian law in addition to slowing down the cases involving persons
returning to Christianity. (Christians who converted to Islam, then returned again to
Christianity who wished to alter their “religion” on their identity cards and the Civil Status
Department refused to allow them to do so. They filed cases at the administrative court,
but the court rejected their claims. However, the Supreme Administrative Court issued
rulings in their favor. Other fears were represented in the extremist Islamic movements’
exploitation of this article. This contradicts the the concept of a civil state and imposes
Islam on all Egyptians.

Only five participants (one of them Christian) stated that Article II has already existed in
previous constitutions since the 1923 Constitution. They did not see that its presence
caused any problems before that Article II stipulates that Islam is the religion of the state
and that the Islamic shari’ah is the principal source of legislation given the fact that “the”
had been added to the text of the article when it was amended in 1980. It is noteworthy
that three of the participants have called for returning the former text of the Article II
included in the 1923 Constitution or other constitutions that followed it before the
amendment of 1980. It means that the Islamic shari’ah would be a main source of
constitutional law and therefore there could be laws for other religions. One of the
participants (a Christian) stated that France’s constitution includes that it is a Christian
state.

Secular Copts were the most who have been rejecting Article II compared with Christian
clergymen. This may be due to reservations latter have because of their religious positions
whereas seculars are more liberal and independent. In addition, Evangelical clergymen are
the most who rejected this article rather than Orthodox or Catholic clergymen according to
what mentioned in the opinions.

At least 10 participants felt that the Azhar document was an important solution that could
assure Copts especially when it calls for application of non-Muslim laws for followers
concerning personal status.

All who required assurances have not opted for an addition to the article. All of them
stated that other religions should be govered by their own laws concerning personal status
or there should be the addition of a civil state sentence or that the sentence of shari’ah

objectives should be an alternative to shari’ah principles as a solution or adding an article
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19.

20.

about the meaning of shari’ah principles which are justice, fairness and equality. This
article should be address the legislator and not the judge. Some people have relied on the
opinion of Pope Shenouda III in adding that Christian laws should judge Christians in their
personal affairs.

No one tackled the reason for adding an article except for three participants in the poll.
They felt that former President Anwar al-Sadat had used this article for political purposes
including the ratification of an article that gave the right to the president of the republic to
be nominated for additional presidential terms instead of the article which had stipulated
that the president had no right to be nominated for presidency after finishing two terms in
office. They also mentioned that the reason for this was that Sadat tried to manipulate the
Islamic movements.

No one mentioned that they had already read the article. It seems from the answers of the
participants that they had heard debates held concerning the article or read about it, but

they had not read the article itself.

Conclusion:

No is not the appropriate time for canceling Article II. The best solution for this dilemma is to

alleviate the fears of the Christians and those calling for the establishment of a civil state

through a set of proposals as follows:

1.The addition of a paragraph affirming the right of non-Muslims to resort to their laws
concerning personal status affairs and one of the prominent figures who suggested such
proposal was Pope Shenouda III. This proposal has a weakness in that it is only tackles
personal status situations.

2.The addition of a paragraph affirming the civil state and citizenship. This proposal has a
shortcoming as there is already an article about citizenship preceding Article II.

3.The addition of a paragraph stressing that the article addresses legislators and not judges.
This proposal has a shortcoming as it does not solve the problem of overlapping in
personal status situations of non-Muslims in some cases. Also, it could sometimes cause a
legal void that a judge could interpret according to his personal opinions.

4.The addition of an article following Article II should include the following:
- The objectives of the Islamic shari’ah are to realize fairness, justice and equality among

citizens.

90



- The article is addressed to legislators. Judges have no right to use it in rulings. The
judge, when there is a conflict of law, could refer the cause to the Supreme
Constitutional Court.

- Non-Muslims should be judged according to their laws in the personal status situations.

The fourth proposal is currently the most suitable as it does not leave any loopholes that
could be unjustly utilized by anyone. Also, this proposal could keep the article as it is without

any changes as the society is not prepared for its cancelation.

Third: Roundtables
Arab West Report, October 23, 2011
Title: Article IT Roundtable: Clerics, Media, and Civil Society

Author: Jayson Casper

On September 28, 2011, the Center for Intercultural Dialogue and Translation (CIDT) hosted
three roundtable discussions concerning the Article II of the former Egyptian Constitution.
Following the revolution, the status of Article II has been a subject of great debate as it served
to great degree to define the identity of the Egyptian state. It reads: Islam is the religion of the
state, Arabic is its official language and the principles of Islamic law are the main source of
legislation.

Hani Labib, CIDT’s Managing Director, moderated the discussions which were held at the

headquarters of the Association for Upper Egypt in downtown Cairo.

Labib provided an identical introduction to each of the three groups. He stated clearly that
CIDT does not take an official position on Article II. Yet given that this article has become a
point of contention among groups who wish it to remain as it is, to be amended, or to be
removed altogether, Labib asked each participant to provide answers to three questions:

1. Do you wish the article to remain in the constitution?

2. Do you believe the article is in need of amendment?

3. What is the proper formulation for Egyptian society?
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Not all participants answered these questions clearly, yet most provided insights to illuminate
the discussion and did not shy away from controversy. = Summaries of their responses are

below.

The Clerics’ Roundtable

Fr. Raphael Tharwat, a Coptic Orthodox priest, opened the discussion by stating that Article 11
provided peace and security to Egypt. Nevertheless, recognizing that the 40% of the
population is illiterate he stated that clerics from both religions should interpret the article
correctly for the people. This would help assure them that the government is for the nation and
not for any particular part of it. In accordance with this, he desired assurances that judges
would not be able to use Article II so as to change the law as they see fit. One particular area of
concern — worthy of amending in the article — is that non-Muslims are guaranteed to be ruled
by their own religious laws. This would help ensure the principles of citizenship and prevent
any possible loss of rights on the basis of Article II.

Fr. Philopater Jamil, a Coptic Orthodox priest and leader in the Maspero Youth Union,
followed by stating the worthiness of some of these points, but found that the emergence of
more radical Islamic groups necessitated the cancelation of Article II, keeping the constitution
from having any religious reference. He stated he had proof, for example, that judges have
used Article II to protect Muslims following crimes against Copts, as shari’ah, he maintained,
does not allow execution of a Muslim for the killing of a non-Muslim. He fears also the article
could be used to impose Jizyah (a tax on non-Muslims), as well as support accusations of fakfir
(calling someone an infidel). Article II would be improved if it contained a clause to allow
non-Muslims recourse to their own religious law, but this would only solve some of the issues,
so it would be best to remove the article altogether.

‘Abd al-Fatah ‘Askar, an Islamic writer and apologist, offered a completely different
understanding of the Egyptian religious scene. He said there is only one religious community
— Muslims and Christians together — for they are all monotheists and Egyptians. Anyone who
harms a Copt harms God Himself, for in his eyes the value of a Copt is more than the value of,
say, a Pakistani Muslim. The Islamic liberal system is the best the world has ever known for
protecting human freedom — even that of an atheist — but some have corrupted it by following
men, such as the un-Islamic salafis. There is no problem with Article II, for a Muslim is a

Christian and a Christian is a Muslim, but there are problems with the people and cultured
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Egyptians must educate better about true religion. All the same, he favors the amendment of
the article to include a clause mentioning also the Gospel and the Torah.

Muhammad Muhammad ‘Abdu is a professor of shari’ah and law from the Azhar University,
and finds that Article II is a guarantee for Copts as well as for Muslims, and should stay as it
is. He agrees that Copts and Muslims have always lived closely together in one country and
that problems lie with the people, not the article itself. As for those who fear the article, he
says it refers only to the broad principles of the law, protects diversity, and cannot be applied to
laws in particular. Keeping a religious reference, on the other hand, prevents Egypt from
going the way of Europe in adopting secularism with the resulting change in society: people
must always be faithful to something.

Fr. Antonious ‘Aziz is a Coptic Catholic priest who is against any reference to religion in the
constitution, even in personal status laws. He stated that Spain is assumed to be a Catholic
nation, but it allows homosexuality and that the church has no role in legislation, but rather
supports human freedom. Consider the Bahd 7 or the atheist, he said. Shall a religion legislate
against these? No, religion should not have a dominating role in any state. It is not needed for
everyone has a conscience.

Muhammad Hajjaj, a lawyer, like others looked to history and proclaimed that Muslims and
Copts have cooperated in order to secure a state of justice. Problems that have existed
recently, he claimed, were sown by the former regime. The constitution is meant to speak to
broad principles, not details. As a sequential document he wondered why there was a problem.
Article I establishes Egypt first and foremost as a democratic republic built on citizenship, and
only then does Article II build on this foundation. Further articles also establish equality
between citizens and protect the right of religious practice. If anything, the article should be
amended to remove the word “principles” since such a word is dependent upon interpretation.
Usamabh al-Qiis1 is a doctor and salafi preacher of Islam and also believes the former regime’s
corruption, oppression and lack of transparency has hurt the national fabric. Ibn Taymiyah for
one praised the just government, even if it was not Muslim. Furthermore, if we say there is no
compulsion in religion, how can we judge someone by a religion not their own? As such, this
is present in Article II, which would not differ if we amended it to say “all heavenly religions”
for example. Each religious community should be able to govern itself by its own laws under
the system of a general law for the nation.

Rev. Rif’at FikrT is an evangelical pastor in Shubra, who finds no civilized country in the world

which puts religion in the forefront of its constitution. Secularism is needed, which is not that
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people leave God, but that all are treated equally regardless of religion. In 1923, the
constitution did establish Islam as the state religion, but it made no mention of shari’ah until
the “believer president” Sadat inserted it and people have been dealing with sectarian conflict
ever since. He agrees that Egyptian society is not ready to cancel Article II, but it should be
amended to say: “Islam is the religion of the majority of the population. Arabic is the official
language of the country. Principles of all religions’ shari’ahs and international treaties for

human rights are the principal sources for legislation.”

Media Roundtable

Sayyild Shu’ayb, a journalist, stated he was against Article I, since the constitution does not
represent the majority, but the entire country. The sanctity of belief must be protected and as
such the constitution should be free of religious bias. For those who believe the article protects
the Islamic identity of the state, he recommended the identity of Egypt is more properly
grounded in that it protects the rights of all people equally.

‘Ala’ ‘Azmi, a journalist, is also in favor or removing Article II from the Constitution since he
recognized a large part of the problem lies in that the general population does not understand
the terms of debate. Therefore, the article should be dropped, an education campaign launched
and then a general societal debate should take place without calling one group religious and the
other infidels. Currently, Article II not only harms Copts, but Copts and Muslims together.
Wafa’ Wasfi, a journalist, is against Article II since it in effect cancels the state in favor of
religion. Noting that Egypt is a religious society, she finds its people can sometimes run
behind ideas rashly without sufficient thought. As such, society should move gradually in
accord with what people can accept. This way, decisions made now might also be acceptable
fifty years from now.

Bashir ‘Abd al-Raziq, an editor, believes that Article II is acceptable, but not in the way it
currently is used by different groups for different interpretations. It must either evolve into
something that all — Muslims, Christians, and Jews — can agree on together or else it should be
dropped entirely.

Robeir al-Faris, a journalist, is against the merger of religion and state, but finds that as the
majority of the population is illiterate, this means democracy will be the rule of them over the
rest, which is dangerous. As such, he is not against canceling Article II, but it must be done in

the right way. First steps include removing the religious reference from the ID card and then
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from education so students do not receive religious orientations. Only then will society be
prepared to accept cancelation of this article.

Sayid Tawfiq, a journalist, is in favor of keeping Article II since the problem is not in the text,
but in its application. Nevertheless, it should be amended to better guarantee the rights of
Copts. A major problem lies in the fact that the governments of the region have always played
with religion as politics is a part of Islam, and who can reject Islam? Many people have
reservations against the article, he believes, but will be afraid to speak up out of deference to
the will of the majority.

Remon Edwards, a journalist, supports canceling the Article II, but believes reform in
education and the media is necessary first. There should be no religious reference in the
constitution, but the liberal parties who espouse such a position generally do not conduct
activities in the street, so the message does not reach the majority poor.

Hassan Yahyd, a journalist, finds that there is no value in Article II, since every group
interprets it according to their own understanding. Religious questions, he finds, have only
mattered in the last several decades, forced upon the region by Israel as a Jewish state.
Currently, it is salafi groups causing problems, especially as they circulate a treatise called
‘The Curse of the Groups of the Coptic Nation’, which accuses Pope Shenouda of seeking to
create an independent Coptic state.

Finally, Ibtisam al-Jind1 and Shayma’ al-Shawarbi, both journalists, are in favor of amending
Article II. Al-Jindi believes it is biased against the Copts, but if it is amended to include a
guarantee for Coptic rights then it can remain. Al-Shawarbl meanwhile thinks it should be
amended to make shari’ah “a” source of legislation only and not the primary one. She adds
that, if this article were to assist the ascent of the Muslim Brotherhood to power, she would be

in favor of its cancelation.

Civil Society Roundtable

Dr. Nabil Ahmad Hilmi, professor of international law and former Dean of the Faculty of Law,
al-Zaqaziq University, believes that Egypt has always had a civil government, but that
following the revolution Islamist and extremist voices emerged to frame the discussion that
liberals are trying to turn Egypt into a civil government. A state does not have a religion,
though a majority may. For this latter reason, even though he wants to keep religion from the

state, it will be impossible to remove the article. The best that can be done is to amend it.
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Imad Felix, a lawyer, weighed in saying that it is not improper to have the principles of Islamic
SharT’ah as a source of legislation. The difficulty comes in making sure these principles do not
harm the members of other religious communities. It is essential in the coming period to make
sure the religion of the majority does not control or influence the minority populations.
Samyah ‘Arishah, a writer, stated she was afraid of the future in what might be done through
Article II, agreeing that it would be difficult to remove and harder still to speak about this with
the groups that play with religion. The question is how to amend it. Can it respect the
confession of Islam as the religion of the minority while protecting individual freedom? Can
each religious community be granted to rule by its own shari’ah? Regardless, anyone who
threatens a person outside of his own group’s shari’ah must be tried in a civil court.

Dr. Irin1 Thabit, professor of languages at Ain Shams University, for example, questioned if the
discussion concerning principles of shari’ah was in terms of popular understanding or legal.
She asked furthermore if Islamic shari’ah addressed both Muslim and Christian concerns.
Hilmi, acting as a moderator, answered yes to the latter question, saying there is no compulsion
in religion and Christians are free to govern themselves in religious matters. He added as well
he was upset with the Jews who left Egypt for then the nation would have even more diversity.
Mahmiid al-Khayyal, a doctor, also was not sure of the parameters of the discussion, asking if
interest was in the opinions about Article II or what was best to do with it in the future. He
stated though born a Muslim he is an agnostic and is against Article II, even if amended to let
other groups work according to their religious laws. What would be the outcome, he wondered
— 4,000 religions needing to be written into the constitution? Furthermore, resting on the
“principles” of shari’ah does not help either, for principles can change also — look at
Afghanistan. No, the article should be cancelled altogether.

Munir Mujahid, an engineer, agreed that Article II should be canceled since the constitution is
a proscriptive document, not a descriptive one. Therefore, if remaining, it allows a judge to
rule not just based on the law and constitution, but also on his particular interpretation of
shari’ah. Besides the law, the article will also lead to making education religious as well.
These factors will push Egypt in the direction of becoming a sectarian country, which is a
shame, since Article II was scripted in bad form for worldly reasons based on politics.

Tharwat Kharabali, a lawyer, spoke from an Islamist perspective, having been a Muslim
Brother and active in the Wasat Party. He agreed there was a danger from extremist religious
perspectives, saying there was no place for Wahabism in Egypt. Salafism does not help either,

since during the era of the Prophet and Companions, whom they imitate, there were liberals
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and extremists also. The Constitutional Court must prevent such developments. He found
Erdogan of Turkey to be an example, for during a conference he attended he addressed the
concerns of his city, Istanbul, while others pontificated about Islam. Article II is important and
should remain in the constitution, but it should be amended to define Egypt as a secular state
with an Eastern understanding.

Midhat Bishay, a writer, agreed about the power of the Islamist movements who speak loudly
against liberals making the country secular to the level of rhetoric that they will die as martyrs
to prevent this. Given the backwardness that exists in Egypt, great care must be taken. This is
in light of the desire to bequeath a good nation to our children, requiring wisdom for the
moment.

Felix spoke again, wondering if the solution would be to amend the article so as to include
respect for international agreements. But he also believed the media would not be helpful as
so many people would require knowledge and definition of what these agreements are. Nabil
Ahmad Hilmi closed believing the fear expressed was not completely necessary, for the
military will never allow extremist movements to rule Egypt. The army, he stated, wishes to
rule in accord with Egypt’s nature as a country, but unfortunately, 99% of the population is not

able or engaged to have a discussion on the topic as we are doing today.

Fourth: Legal Study:
Title: Dilemma of Article II of the Egyptian Constitution

Author: Dr. Nabil Ahmad Hilmi, professor of international law, former dean of faculty of Law

in Al-Zaqaziq University and member of the National Council for Human Rights (NCHR)
Introduction and Defintions

The Constitution

The Egyptian Constitution was approved in the referendum of 1970 and then amended in 1980,
2005, 2007 and finally in 2011 following the referendum called for by the Supreme Council of

the Armed Forces (SCAF) for the amendment of the constitution.

The Military Council assigned a committee with the task of introducing a number of

constitutional amendments that were submitted to the peaple in the referandum of March 19,
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2011. In that referandum, held under full judicial supervision, the Egyptian people approved

the amendments introduced to the 1971 Constitution.

Following the referendum, the Miliary Council issued on March 30, 2011, a constitutional
declaration consisting of 63 articles including most of amendments approved in the
referenadum of 19 March 2011. Egypt is still witnessing a debate on whether it would have
been better to hold parliamentary elections or was it better to enact a draft law on the

Constituent Assembly of 2011 for drafting the permanent constitution first.

The Constitution is the supreme law defining the basic character of the state (simple or
complex) and the type of political regime (monarchical or republican) and the type of the
government (presidential or parliamentary) and it organizes public authorities in terms of
formation, competencies and the relation between these authorities, the limits of each authority

and the rights and duties of individuals and groups.

The constitution specifies the competencies of the three authorities: the legislative, the judicial,
and the executive and all lower laws in the legislative hierarchy adhere to the constitution.
Laws and regulations become illegitimate in case they contradict a constitutional provision

included in the constitution.

Constitution definition:
The term 'constitution' (comes from the Persian word of “dustir”, it is a compound word: 'dust’
meaning the rule and 'r' meaning the one who put the substance or material of which rules

and laws are inspired and pursued by the state in solving all sorts of issues).

Thus the word “dustir” is not Arabic in origin and was not mentioned in old Arabic
dictionaries so some think that this word is likely of Persian origin and was introduced to the

Arabic language through Turkish. It means establishing, forming or discipline.

Constitution is that laid down by deputies of the parliament and thus some countries, especially
the Arab ones, do not have a good constitution safeguarding the rights of all citizens and thus
we do not know whether the state of Arab Egypt is an Islamic, a civil or a military state due to

the existence of the Article II which violates international conventions and the human rights. It

98



is thus a religious state, yet we adhere in forums to its being a civil state while it is close to
being a religious police state (this is unscientific and illegal excess) when referring to the Arab

Republic of Egypt.

Constitutional Formation Methods!
- By grant
- By contract
- By a constituent assembly
- By the people through a referendum

- By international conventions.

The following is an explanation for each individual method:

1.By Grant
In such case, the constitution is originated by the monarch’s will, as he approves waiving a
part of his powers or organizing the way to utilize such powers, such as the constitution
granted by King Louis XVIII in June 1814. This method of constitutional issuance is mainly

criticized for the non-advancement of democracy.

2.By Contract
This is the second method to develop a constitution in a monarchical country as the contract is
concluded between the monarch and the people. Accordingly, the people become a principal
party in this contract that is an irrevocable contract except after the agreement of the two
parties. This method assumes a kind of the advancement of democracy. The criticism to this
method is mainly summarized that the monarch equals the people, although he does not share
sovereignty with the people. As long as sovereignty is given to the people, the monarch is not
entitled to conclude a contract which determines the competences of the monarch and of the

people’s representatives.

3.By a Constituent Assembly
This method is more democratic than the previous two methods as the constitution is made by

an assembly that is elected by the people. This method was applied in the U.S. in each state

! Dr. ‘Abd al-Hamid Mitwalli, the book titled “The constitutional laws and regimes”
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after independence. Each and every state, as well as the U.S. Congress, approved the U.S.

Constitution. Furthermore, the same method was applied to France’s Constitution in 1948.

4.By the People through Referendum
In such case, the constitution is developed by a committee to be presented in a referendum.
This constitution comes into effect after being approved by the people such as the French

Constitution in 1946 and the Egyptian constitutions of 1956 and 1971.

5.By International Conventions
The issuance of some constitutions is based on international conventions such as the Polish

Constitution of 1815 and the German Constitution of 1871.

According to the above mentioned, it can be said that the methods of the constitution issuance
differ from one  country to another in accordance with the extent of its democratic
enhancement, as well as political traditions and experience. Further, constitutional issuance has
experienced many phases as follows:
- First: Monarchs are the sole holders of authority from the legal perspective which is
called the grant method.
- Second: People’s efforts oblige monarchs to recognize their right in sharing power
which is called the contract method.
- Third: People are the sole holders of constituent authority which is called the

constituent assembly method that has resulted in the referendum method.

Development of the political concept of the term “constitution” in the West

Greek philosophers were the first to tackle the term 'constitution' in its political sense, but
Aristotle was the most prominent philosopher in founding a constitution as an important
political conception where he added in his writings about politics a lengthy explanation of the
constitutions which emerged in old Greek cities and explained and analyzed each of these
constitutions in detail, clarifying its advantages and disadvantages, besides classifying the
countries in accordance with this analysis. Aristotle had studied some 150 constitutions
belonging to the Greek cities and eventually reached important conclusions about what could
be applied from rules contained in these constitutions as if he was saying that it is not

important what the constitutions envisages in terms of principles, values and rules of political
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organization in society. What is important is the ability to apply these rules and principles

efficiently so as to achieve the aspired goals.

The use of constitution, as a political concept, started in Ancient Greece. However, the modern
and contemporary use of this term is related to theories of the social contract and the
democratic movement which started in Europe in the early 11™ century as a tripartite struggle

between papacy, monarchy and feudalism.

The people were not a party in this struggle, but they felt its strength. The triumph was for the
group supported by the people. It ended up by imposing its sovereignty on the political

authority from which it derived its legitimacy instead of the divine source of a legitimacy.

Legitimacy, in this regard, concisely means the citizens' satisfaction with and acceptance of

their rulers.

Dr. Dahir Ghandiir (Lebanese political researcher) wrote this in a study entitled “Roots of
Modern Democracy” which was published in 1993. He stated that the variations of coalitions
led to the emergence of two different ways before reaching this final result. These are: the
French theoretical style stemming from the people supporting monarchy where there was a
heated debate on sovereignty and the English experimental method resulting from the people
allying with nobles and gradually expanding participation in ruling. The parliament was
formed and established until the parliamentary system of rule was completed. Through this
long struggle, many conventions and laws were issued laying the foundations for constitutional

development resulting in democratic regimes.
This leads us to inquire about the characteristics of a constitution in democratic regimes as if a
constitution lacked these characteristics so it is rather closer to the antithesis of democracy;, i.e.

dictatorship.

Qatari researcher, 'Ali Khalifah al-Kiiwari, defines general common principles and

characteristics of democratic constitutions as follows:
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1.No sovereignty to an individual or few individuals over people:
This principle represents the rephrasing of the so-called people’s sovereignty principle which

is an expression of constitutional democracy and legislation.

In the past, sovereignty meant the absolute right in taking decisions without any restrictions.
The concept of sovereignty had emerged amidst special circumstances in Europe, particularly

in France.

However, in contemporary democratic constitutional practices, there is no absolute right
without restrictions in granting authorities the prerogative to give orders. Even the people do
not have this absolute and uncontested right. The people exercise their powers by virtue of the
constitutional provisions. Each contemporary democratic constitution is confined to general

inalienable rights and freedoms as well as laws and beliefs that should be observed.

Accordingly, this principle requires the election of individuals responsible for the executive
authority that are constitutionally entitled to control the government’s decisions and policies,
and of individuals responsible for the legislative authority (parliament) who are
constitutionally entitled to issue laws within the limits of the constitution and to question the

executives about the performance of their tasks.

2.Sovereignty of law provisions
Democratic government is characterized by the application of this principle. Such application
points out that this principle has three characteristics? as follows:
- Any authority is not entitled to issue an individual decision by itself except within the
limitations specified by the constitution.
- Every decision should be respected by the authority that has issued it.
- Restrictions imposed by the state on an individuals’ freedoms and activities shall not be
enforced except by a law approved by the people’s representatives in the parliament.
The application of this principle must be guaranteed by a judicial authority that renders
penalties against any violations of the principle’s regulations and revokes administrative
decisions that violate the law. Independence, integrity and fairness must be present in this

judicial authority.

2 Dr. 'Abd al-Hamid Mitwalli, constitutional laws and political regimes, the previous reference.
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The most prominent phenomenon of the principle of governance by the provisions of law is the
principle of the “supremacy of the constitution” meaning that there is no text or rule higher
than it or even equal to it in rank. Hence, its provisions cannot be violated. This principle,
which is the basis for a constitutional democracy, leads us to two important results:

- Emphasis on the principle of legitimacy through the issuance of a constitutional
framework by which laws are created and by which the legislator’s power in issuing
laws is limited.

- Emphasis that the constitution specifies all competences and all state authorities shall

comply with their constitutional competences.

3.Separation of powers and achieving the balance among them:
A democratic constitution is not based on the concentration of the authority under the control
of a single entity, but rather on the distribution of authority and the achievement of balance
among the authorities for decision making, execution and control. The executive and the
legislative branches are separated so as power would not be confined to any of the
government’s branches while achieving the required cooperation among them in order to
facilitate political action. Democratic government stipulates that the constitution prohibits the
consolidation of powers. Democratic supporters were quite convinced with the necessity for
the constitution to create institutions ensuring the separation of powers and allowing each

authority to carry out its competences identified by the constitution.

4.Guarantee of rights and public freedoms
This aspect of a democratic constitution is represented in provisions guaranteeing the practice
rights and public freedoms which is an integral dimension of a democratic constitution.
Hence, a democratic constitution is as eager to guarantee these rights and freedoms as much as

it is eager to define the competences and behavior of authorities.

5.Transfer of power
The principle of peaceful transfer of power among legitimate political movements represents a
fundamental principle of a democratic constitution. This transfer shall be made in accordance

with the ballot results.
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These are the most important characteristics of a democratic constitution, created through long
years of struggle between the supporters of the granting of power and those who encourage
restricting it, a process which has contributed to the development of the constitution as a
political and legal concept. Through these phases, in relation to the struggle’s outcome in each
phase, the concept has been achieved which we call the democratic constitution in its
developed form. This has also led to the creation of a host of original constitutional traditions
which are governing political action in the western countries. This has contributed to providing
the proper framework for ongoing constitutional development in these countries that consider
it normal and not imposed from outside the society unlike the situation in non-European

western countries.

Development of political concept of constitution in Arab and Islamic countries?

With the start of the modern renaissance age in Arab and Islamic communities in the 19
century Arab and Islamic intellectuals are of the opinion that the solution to the problem of
absolute power is represented in constitutional government as it has been the secret of the
freedom for Europeans as well as for their prosperity and strength. 'Abd al-Rahman al-
Kawakb1 may be the most prominent of those who expressed this condition in his important
book (The Nature of Despotism) where he viewed that despotism, meaning the absolute power

of an individual, is opposing science, religion, civilisation and development.

He underlined that despotism is the basic problem in the political life of Arab and Islamic
communities and despotism never leads to abolishing the moral existence of a nation and
cancelling the principle of the nation’s control of the ruler. The despot could be an individual
or a government transgressing all rights, as despotism mainly means to act freely and take

decisions at will.

Kawakbi stressed on the necessity of getting rid of despotism and confining the ruler’s power
while Shaykh Muhammad 'Abduh asserted that in Islamic shari’ah, there is no space for whims
or personal or categorical interests, and that the ruler should originally be restricted by the
Qur’an and sunnah. He underlined that despotism is the basic problem in the political life of

Arab and Islamic communities and despotism never leads to abolishing the moral existence of

3 “The constitution of the Arab Republic of Egypt and amendments thereof issued on 11 September 1970, Youth Political encyclopaedia, Al-
Ahram Center for Political and Strategic Studies (ACPSS)
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a nation and cancelling the principle of the nation’s control of the ruler. The despot could be an
individual or a government transgressing all rights, as despotism mainly means to act freely

and take decisions at will.

Kawakbi stressed on the necessity of getting rid of despotism and confining the ruler’s power
while Shaykh Muhammad 'Abduh asserted that in Islamic shari’ah, there is no space for
whims or personal or categorical interests, and that the ruler should originally be restricted by

Qur’an and sunnah.

Shaykh Muhammad Rashid Rida felt that executive authority, that the government should be
subject to the shari’ah and the constitution should conform to it, and he supports the
democratisation of legislation, referring to the possibility of involving non-Muslim members in
the legislative council or the council of deputies as he calls it, and he approves absolute
majority rule within the framework of the council.

Lebanese researcher Jamil Muhaimenah #said that Rashid Rida views that the constitutional
government is the one which conforms to Islam, while the constitution is the country’s

shari’ah and laws laid down by experts through the Shiira.

Accordingly, the ruler should not be despotic; he has to stick to shari’ah, as well as the laws
set by the consultation council (shurd). In his book "the political language of Islam", Bernard

Lewis said: with the beginning of the Islamic Arab renaissance era.

Arab and Muslim intellectuals feel that the solution of the problem of the absolute power is
represented in constitutional government which is the secret in the Europeans' freedom,
prosperity and strength, as opined by the Middle East Muslims and all Muslims all over the

world.

He noted that Tunisia was the first Islamic state to announce its constitution in 1861, followed
by many others... especially in Turkey, Egypt and Iran. He also said that the first Islamic
constitution drafted as a result of a successful opposition movement against the ruler was the

Iranian constitution which the Shah was obliged to sign in 1906. He further noted that the term

4 Jamil Muhaimenah, study, Models of the Development of Arab Political Terminology
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first used to refer to the constitution was the Fundamental Law, in order to differentiate

between it and the Shar1’ah rulings.

Lewis refers to the obvious impact of the western European thought on the constitutions which
emerged in the Arab and Islamic countries, noting that the new states established after the
World War I and II were provided by written constitutions and restrictive powers, following
the Western style, and that Muslim constitutionalists attempted to find grounds for their new

rules in Islamic shari’ah provisions.

Accordingly, we can say that constitution has been developed as a legal and political
conception in the Islamic Arab communities, although it agrees, in principle, with the western
context of the development of this concept which revolves around restricting the ruling power,
yet it differs in many aspects which had their implications on the development of the concept

of constitution and its application in these countries. Among these aspects:

- Most of these communities were subject to western colonization, and there were
suffering from the problems resulting from this status. Despite of the colonists’ claims
that they seek to make these colonies civilized... especially in terms of democratic and
constitutional reform as well as developing their conditions, yet colonial powers used
to stumbling the constitutional and democratic development process in these countries
in case it was hindering there interests. A sharp split took place at the intelligentsia
level in the society between those of western education and culture and others of Arab
and traditional Islamic culture, a matter which led to a conflict between the two sides
and which had negative impacts on democratic development and constitutional reform
in these countries. It is strange that this conflict still exists until now, and it became
more severe than it was at the beginning of the Renaissance.

- The actually achieved outcomes as a result of adopting western concepts in political
action were limited. Bernard Lewis views that the amulets coming from the west have
not found any charm, and the drugs offered by foreign agents and mediators didn’t
remedy the diseases found in the Islamic world, a matter which necessitates for the
countries to make an all out review for their conditions. In spite of the presence of an
Islamic Arab reference for the constitutionality of the Islamic political regime, where

the political regime is Islam is basically a constitutional system, as the ruler is confined
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to the rulings of Qur'an and sunnah, yet returning to the constitutional concept of the
political regime in these countries has been influenced by other useless references
coming from the European western communities, thus, returning to the original
reference doesn’t aim at setting foundations for rebuilding the constitutional political
regime; but it aims at reconciling the fundamental and the newcomer coming from the
West. This has resulted in a political and constitutional structure imposed from abroad

on these communities which lacked the natural foundations.

Types of Constitutions

Constitutions are divided into written and unwritten constitutions in terms of recording and

into flexible and inflexible constitutions in terms of the method of amendment.

Weritten constitutions: A constitution is deemed a written one if most of its rules are
written in an official document or several documents issued by the constitutional
legislature.

Unwritten constitutions: These are customary rules applied for many years until they
become binding laws such as the English Constitution. Sometimes they are called
customary constitutions given that custom is considered the main source for their rules.
The British Constitution is considered the most prominent example of an unwritten
constitution because it derives most of its rulings from custom and some of them from
the judiciary. However, there are some written constitutional rulings such as the 1958
law which allowed women to become members in the House of Lords.

Flexible constitutions: These are the constitutions that are amended through the same
procedures made for the amendment of ordinary laws, namely, by the legislative
authority such as the English Constitution.

Rigid constitutions: These are the constitutions that require more strict procedures
than those that are applied in the amendment of ordinary laws such as the Federal

Constitution of Australia.
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The Principle of Constitution Supremacy
The principle of the constitution supremacy means that the constitution is the superior law in
the country as illustrated by most of the world constitutions such as the Italian Constitution and

the Somali Constitution.

Such superiority is based on two main aspects as follows:

- Substantive supremacy: This means that the constitution handles subjects other than
handled by the ordinary laws which are based on the object and content of
constitutional rules. This supremacy is based on the constitutional laws and their
content which are not confined to particular constitutions, but found in all written and
customary constitutions whether rigid or flexible. Based on the substantive supremacy,
a constitution is the fundamental law in the state, setting its objectives and laying down
its economic, social and political framework for it. Additionally, the constitution is the
sole authority that forms the governing authorities and defines their competences.

- Formal supremacy: This means that the specific procedures applied in the
development or amendment of the constitution are more severe than those that are
applied to develop and amend ordinary laws. This superiority is only found in rigid
constitutions.  Formal superiority results in two authorities: namely, constituent
authority that establishes the constitution and established authority that is the authority
that has been instituted. Further, such superiority ensures respect of the constitution and

its rules and regulates the control over the constitutionality of laws.

Control over the constitutionality of laws

Control over the constitutionality of laws aims at verifying that ordinary laws issued by the
parliament are consistent with the provisions of the constitution as the latter is the superior
must not be violated. In the case that a violation of the constitution is proved, the violating law

1s amended or cancelled.

Dr. Muhammad Aba al-'Inin °> pinpoints that countries differed in terms of endorsing the

principle of censorship of the constitutionality of laws. The countries endorsing this principle

5 Dr. Muhammad Abi al-'Inin (First Deputy President of the Supreme Constitutional Court of Egypt) in his research entitled “the role of
constitutional censorship in boosting democracy and the rule of the law”.
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also differ in terms of the body that should take over this task and the competences and powers
granted to it by the virtue of law. Some countries, foremost among which Britain, prefer not to
endorse the system of control of the constitutionality of law, given that their system is based on
the principle of the sovereignty of the parliament, so it’s difficult to restrict its power or accept

any surveillance on the legislations it issues.

Among the countries which adopted the principle of the constitutional censorship, some
pursued the method of political control such as France whose Constitution, issued in 1958
stipulates that its constitutional council would be in charge of the censorship. Other countries
preferred the method of judicial censorship before issuing the legislation, i.e. referring the draft
laws to a specialized judicial quarter for examining them from the constitutional aspect... if
this quarter decided that such draft laws are unconstitutional, it becomes the legislative
authority’s duty to amend them with the constitution’s limitations such as adopting the method
of the subsequent judicial control over the laws’ constitutionality and the judicial censorship of
the laws’ constitutionality, according to Dr. Abil al-'Inin’s study which sets two basic

conditions:

First: The existence of a written constitution.
Second: The constitution is rigid and cannot be amended with the procedures applied to amend

ordinary laws.

Additionally, there are two main models for judicial control over the constitutionality of laws:
the decentralized model which state courts are given a mandate to decide upon the
constitutionality of laws in accordance with procedural law which implies the possibility of
conflicting decisions in this regard. The other model involves a single court that is entitled to
examine the constitutionality of laws. The judgment of the latter is deemed binding on all

courts and authorities in the state which is the case in Egypt.

The Supreme Constitutional Court

Headquartered in Cairo, the Supreme Constitutional Court is the highest court in the Arab
Republic of Egypt (ARE) which controls the constitutionality of laws and revokes all laws that
violate the articles of the Egyptian Constitution. It is a judicial panel that is independent of the

legislative and executive authorities in Egypt. Additionally, it is composed of a chairman, one
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or more deputies and an adequate number of counselors. Its judgments that are rendered by

seven counselors are final and cannot be challenged be any means.

Furthermore, the Supreme Constitutional Court is entitled to determine the functionally
competent court in case there is a conflict involving the implementation of two conflicting
rulings, provided that the conflict should appear before two judicial quarters or bodies of
judicial competence. Moreover, the conflict must originate from two decisive rulings and it is
also preconditioned that the two rulings are contradictory, making it difficult to implement
them. Finally, it is preconditioned that the two rulings whose implementation is disputed are

passed by two functionally independent courts.

If the trial court permits a person to lodge the constitutional case before the SCC, or in case
that the objective court ruled to refer the constitutional case to the SCC, the initial pleading
that is submitted to the court (in the first case), or the submission decision from the trial court
(in the second case) should include the legislative text which is unconstitutional and the
constitutional text that is contradicted as well as specifics of contradiction, otherwise the case

would be unacceptable.

As for the initial pleading of the dispute on competence or the case of implementing the two
final rulings, and official copy of the two rulings, disputed for competence or for contradiction
in implementation should be submitted. Otherwise, the case is not accepted. The legislator
must enjoin the suitor of these two cases to adopt this procedure or the case will not be

accepted.

Competences of Supreme Constitutional Court
The Egyptian Constitution issued in 1971 included provisions on the Supreme Constitutional
Court from Article CLXXIV to Article CLXXVIIL. In addition, the law of the Supreme

Constitutional Court No. 48 in 1979 specified its competences as follows:

- Control concerning constitutionality of laws and regulations.
- Interpretation of legislative texts that cause a contradiction when being implemented.
- Deciding in disputes of jurisdiction among judicial authorities or entities with judicial

jurisdiction.
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Deciding in the dispute that from arisen from the implementation of two contradicting
conclusive judgments.

Interpretation of laws issued by the legislative authority and decisions issued by the
President in accordance with the provisions of the constitution if they cause any dispute

when being implemented.

The Supreme Constitutional Court has activities at the international level such as its

membership in the Federation of Courts and Supreme Constitutional Councils, as a supervisor

in the Federation of Courts and European Constitutional Council and as a supervisor in the

Federation of Constitutional Courts of Latin American Countries.

The SCC can, in all cases, judge on the unconstitutionality of any provision in a law or a

regulation being presented to it when assuming its competences and connected to the dispute

presented before it after pursuing the stipulated measures for preparing the constitutional cases.

Nature of Judgments rendered by Supreme Constitutional Court

Judgments of the court shall be rendered in the name of the people.

The court shall automatically decide on all sub-issues.

The court’s judgments are final and cannot be challenged.

The court’s judgments in constitutional lawsuits are binding on all state authorities and
all entities.

All above judgments shall be published in the official gazette without fees no later than
fifteen days of their issuance. Based on a ruling of unconstitutionality of any provision
in a law or a regulation, the decision would not be enforced starting from the following
day of publishing the ruling otherwise another date would be fixed. However, the
verdict of the unconstitutionality of a tax provision is direct in all cases, without
prejudice to the suitor's benefit from the decision stipulating the unconstitutionality of
this provision. In case the unconstitutionality of the verdict is related to a criminal
provision, the issued conviction verdicts, based on this provision, would be considered
void and null. The head of the college of commissioners would inform the attorney

general of the verdict immediately after being issued.
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The History of the Article II of the Egyptian Constitution
If we look back in history, we will find that Egypt remained governed by modern, positive

laws throughout the last century. In this regard, our respected professors® said the following:

“The Egyptian civil code was laid down in 1948 in accordance with the Islamic shari’ah by
the prominent Islamic scholar, Dr. 'Abd al-Razzaq al-Sanhiiri Pasha. The explanatory
memorandum of the draft of the Egypt civil code issued in 1948 states that “among the sources
of legislation are jurisprudence, customs and Islamic shari’ah”. So, what is the purpose
behind the Article IT of the Constitution except to declare the Islamic identity of the state and

to impose an Islamic religious character?

A national civil state does not need a legal provision to protect it, but rather, its strength is

based on the faith of individuals adhering to it.

The Article IT of the Constitution, which misleadingly claims to be supra-constitutional, has
imposed a religious character on the state and is deemed a grave violation of Article XVII of
the Universal Declaration of Human Rights, the International Covenant on Civil and Political
Rights and Article II of the Resolution No. 47/135 of the General Assembly of the United
Nations in December 1992, regarding the Declaration on the Rights of Persons Belonging to

National or Ethnic, Religious and Linguistic Minorities.

No state may call itself civil when it assigns an official religion for itself. It is time for us
either to be a civil state and to remove the text on the official religion of the state from the
constitution or, if we wish to keep the text as it is, to acknowledge that Egypt is a religious
state and not a civil one. Remaining in the grey zone between the civil and the religious state

results in nothing but revolving in a vicious cycle.

This Article II of the constitution did not exist in the constitution of 1958 drafted during the
Syro-Egyptian unity at the time of Jamal 'Abd al-Nasir. It was President Anwar al-Sadat who

wanted the constitution to state explicitly that Egypt is a religious, Islamic state.

¢ Dr. Wahid Ra’fat, former deputy chairman of the State Council.

112



We believe that Article II of Constitution may be found in an Islamic society in which all
citizens are Muslim, if there is one, but in Egypt where there are some 15 million Christians, it
is not good, with such a large Christian presence, that Egypt declares its Islamic identity and

mixes religion with politics.

History has proved that religious a state is not successful regardless of how long it exists. The
future in the age of globalization is for a modern, civil, multi-religious state which separates

religion from politics and the state.

No political reform or democratization will be achieved unless the Article II of the constitution
is cancelled. I would like to present to you an example of a large Islamic country like
Malaysia as a good example of an Islamic country, hoping that all Islamic countries, especially
Egypt, would implement the real democratic reforms adopted by Malaysia. We may benefit
from Malaysia by reading its constitution that protects the rights of all citizens regardless of
their religion despite the fact that a large percentage of the Malaysian population are not
Muslims and even not believers in one of the heavenly religions, yet the Malaysian state

respect their religions.

The situation in Egypt is different. In Egypt, we can find a supreme court issuing a verdict
accusing a number of Egyptian citizens who reject hypocrisy and lying about apostasy because
of Article II. A verdict in the 21st century is still speaking about apostates! Article II of the
constitution was also behind the court ruling that separated Dr. Nasr Hamid Abu Zayd and his
wife, an incident that has very negatively affected Egypt’s political and cultural prestige in the

outside world and in the international community.

The demand for a secular, civil state that has civil institution and civil society is a national
demand, not only a Coptic one, and it is also the demand of many liberal, cultured Muslims.
"Let our national slogan “religion is for God and the nation is for all” be Egypt’s lifebelt so we

may bring Egypt back to its pioneering status in the whole world.

7 For example not for limitation: Dr. Sayid al-Qimni, Dr. Rif'at al-Sa'id, Counsellor Sa'id al-'Ashmawi, Dr. Tariq Hijji, Dr. Nawal al-Sa'dawr,
Igbal Barakah, Ahmad 'Abd al-Mu'tt Hijazi, Dr. Shakir al-NabulsT and Dr. 'Amr Isma'l.
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The Origins of Article II of the Egyptian Constitution
The roots of Article II of the Egyptian Constitution® can be traced back to Article CXLIX of
the Egyptian constitution issued in 1923 which stipulates that “Islam is the religion of the state,

and Arabic is its official language”.

Article CXLIX was proposed by Shaykh Muhammad Bakhit in May 19, 1922 and was quickly
approved by members of the committee formed to draft the text of the constitution. This article
was approved unanimously, unreservedly and without debate. Then, this article was repeated
in every Egyptian constitution starting with the 1923 constitution, the 1930 Constitution and
then the Constitution of 1956 that was drafted following the 23 of July Revolution, and then
the 1971 Constitution. The only exception was the Constitution of 1958 which was enacted

during the period of unity between Egypt and Syria as it was not completed.

The text of Article II in the 1971 Constitution further stated that “the principles of Islamic
shari’ah are a primary source of legislation” which was later amended on May 22, 1980 to

make shari’ah “the” main instead of “a” main source of legislation.

The difference between the two phrases is clear. Prior to this amendment, the text does not
dismiss other sources of legislation, yet after adding the definite article “the” it restricted other
sources of legislation. By this amendment, the positive legislator placed a restraint on the
legislative authority by obligating it to draft legislative texts that were consistent with the
principles of Islamic shari’ah which were considered by the constitution as the source from

which laws must be proceed and the reference that legislators must refer to.

This text means that no legislation contradicting shari’ah-derived provisions of absolute
certainty and significance may be enacted because such provisions are not open for Jjtihad as
they represent an unchangeable basis that tolerates no diverse interpretations and alternatives.
Such provisions are absolute and not conditioned by time or place, so they cannot be

transgressed or twisted.

8 Islam is the religion of the state, and the Arabic language is its official language. The principles of Islamic law are the chief source of
legislation.

Egypt’s Government Services, Constitutional Declaration, 2011, http://www.egypt.gov.eg/english/laws/constitution/default.aspx (July 29,
2012).

114


http://www.egypt.gov.eg/english/laws/constitution/default.aspx
http://www.egypt.gov.eg/english/laws/constitution/default.aspx

Article II of the constitution has been the subject of much opposition from people who demand

removing or amending the same.

Some people demand replacing “Islamic shari’ah” with “heavenly laws”. Dr. Sa'd al-Din
Ibrahim, the chairman of the Director of Ibn Khaldiain Center for Developmental Studies® has
made this demand more than once. He said in this respect that he hopes that Article II of the
Egyptian Constitution stipulating that Islamic shari’ah is the main source of legislation would
change, “We proposed an amendment that makes heavenly laws the main source of
legislation”. Today, loud voices are demanding the removal of this article or re-drafting it to

bring back the original text before the amendment introduced on May 22, 1980.

The Origins of the Problem!?

The problem of Article II of the Egyptian Constitution lies in several aspects, the most
significant of which is the misunderstanding of and confusion regarding the relation between
shari’ah and the law. Article II of the Constitution speaks about the principles of Islamic
shari’ah and this is not something new because the same provision has almost existed since
1949 in the first article of the civil code. There are similarities and differences between the two

provisions which we will address later.

By the principles of Islamic shari’ah in the article of the Constitution and the civil code, it is
meant the general principles of Islamic shari’ah. According to Dr. Sanhuri, these are the
universal principles of shari’ah that are not the subject of dispute among Muslim jurists.
There is no doubt that the general and universal principles of shari’ah are among the general

principles of Egyptian laws and that they are derived from the general concepts prevailing in

Egypt.

If the constitutional legislator had better phrased the text of the Article II and had not confused

the general principals and the sources of law, Article II would not have triggered such fuss.

9 The Newsweek, edition dated 1/5/2007

10 Patricia Prentice, Article II of the Egyptian constitution, Arab-West Paper no. 1,

Nushin Atmaca, Arguments, Alternatives and Amendments: Article two of the Egyptian Constitution, Arab-West Paper no. 2
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Article II of the Constitution, which stated in 1971 that the principles of the Islamic shari’ah is
a main source of legislation and later “the main source of legislation” has triggered much
concern and objection among the supporters of a civil state and, on the other side, much

jubilation and euphoria among the supporters of a religious state.

I would like to tell the supporters of the civil state not to get too much upset and to the
supporters of the religious state not to rejoice too much as this article, in spite of its clearly
erroneous phrasing, does not pose a threat to the Egyptian civil state that is two hundred years

old.

There is great confusion and total misunderstanding of the relation between shari’ah and the
law among many cultured people and even lawyers. Some jurists attempt to dispel this

confusion by posing the right questions concerning shari’ah and the law.

The Right Questions about the shari’ah and Law
The most difficult part of any research is determining what the right questions are!!. The
mistake of a large number of researches can be attributed to the wrong or mistaken questions

they posed.

In this research, we are posing the right questions regarding this highly controversial subject

about shari’ah and the law.

There has recently been much debate about the civil state and the religious state and most of
these debates come under the umbrella of political conflict or conflict over the law. I am not
interested in entering into a political debate or conflict over the law, but I am going to handle
this subject in a purely scientific manner in the context of the theory of knowledge and the

general theory of law.

The first of these questions is: What is the difference between the first article of the civil code
that has been adopted since 1949, which stipulates that the judge renders his judgments based

on the principles of the Islamic shari’ah in the absence of any applicable legislation or custom,

! Professor Samir Tanaghil, “professor of civil law at the faculty of law of Alexandria University: Article II of the Egyptian Constitution and
Establishing the Principles of Islamic Shari’ah as the Primary Source of Legislation.
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and the Article II of the 1971 constitution which states that the principles of Islamic shari’ah

are a main, or the main, source of legislation?

The second question is: What is meant by the sources of law? And what is the difference

between the sources of law, the essence of law and the general principles of law?

The third question is: What is meant by the general idea of existence in a certain society from
which the general principles of law are derived?

The fourth question is: Is the Islamic shari’ah included in the general principles of law or the

sources of law?

The fifth question is: What are the sources of law with regards to the substantive rules derived

from foreign legislation or religious laws?

The sixth question is: Is there a complete separation between religion and law in the civil state

or is it an incomplete separation similar to separation of authorities?

The seventh question is: Is it true that the legal judgments in a theocracy are divine judgments

or are they in all cases human positive judgments?

The eighth question is: Is there a conflict or a possible conflict between the general principles
of Islamic Shari’ah and positive law or is the relationship between two one of harmony and

integration?

The ninth question is: Does the adoption of the general principles of Islamic shari’ah affect

the civil state that has existed in Egypt for two hundred years.
The tenth question is: How do secular states such as Germany, Italy and Turkey permit the

creation of religious political parties while Egypt does not? Or does secularism represent

a bulwark against any possible transgressions by religious parties?
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The eleventh question is: If all legal judgments in both civil and the religious states are

positive and man-made, what is the difference between the two states?

I believe that the readers now recognize the significance of this subject and that there is more
confusion than understanding and that it is time to reveal the truth about it. This is what we are

going to do now.

1.The different aspects of the word “law” and the precise technical terminology of each.

When we speak about the word “law”, and with greater reason when we are phrasing a legal
rule, we should be fully aware of the huge difference between the various aspects of the law
and to be familiar with the real meaning of the precise technical terms expressing each of these

aspects.

First, there is the essence of law and there are the general principles of law, the sources of law,
the content of law, the natural law and the positive law. If we confuse these terms, we are
confusing the various aspects of law and we immediately enters into a circle of ignorance and
misunderstanding. If we seek a correct understanding of what is meant by the principles of
Islamic shari’ah referred to in the Article II of the Constitution and the first article of the civil
code, we should first understand what is meant by the various aspects of the law and the
precise technical meaning of the terms of each of these aspects. But first we will briefly
explain aspects of agreement and disagreement between Article II of the constitution and the

first article of the civil code.

2.Similarities and differences between Article II of the Constitution and the first article of
the civil code.

The second paragraph of the first article of the civil code adopted since 1949 stipulates that “In
the absence of any applicable legislation, the judge shall decide according to the custom, and
custom failing, according to the principles of Islamic law, and the principles of Islamic law

failing, according to the principles of natural law and the rules of justice”.
Article of the 1971 Egyptian Constitution stipulated that “Islam is the religion of the state and

the principles of Islamic shari’ah are a main source of legislation”. Following the amendment

of 1980, Islamic shari’ah became “the main source of legislation”.
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The difference between the two articles is that the article of the civil code is addressed to
judges in the context of Civil Code while the Article II of the Constitution is addressed to

legislators regarding all laws.

There is another technical difference between the two articles. While the drafting of the first
article of the civil code was free from any errors as the text was drafted by the pioneer of Arab
jurisprudence, Dr. 'Abd al-Razzaq al-Sanhiiri, on the other hand, the drafting of Article II of the
Constitution involved a major error as it confuses between the sources of law and the general
principles of law in one sentence consisting of five words. It is said that this text was drafted

by Dr. Sufi Abt Talib, former speaker of the People’s Assembly.

In spite of the above mentioned differences, there are similarities that outweigh the former.
Both texts are related to the general principles of Egyptian law and not to the sources of law
and they both speak about the principles of Islamic shari’ah not detailed provisions of Islamic
shari’ah. By the principles of Islamic shari’ah it is meant, as explained by Dr. al-Sanhiir
before the Egyptian Council of Elders during the revision of the text of the first article of the
Civil Code, the universal principles of Islamic shari’ah that are not the subject of disagreement
among jurists.

Accordingly, we can declare with complete confidence and assurance that Article II of the

Constitution does not deserve all the fuss made over it.

This article has not made a radical change in the Egyptian legal system, it does not pose a
threat to the civil state that has existed in Egypt for some two hundred years ago and it does
pave the way for the creation of a religious state. This is due to the fact that it does not come
as something new and its provisions have existed in the civil code since 1949. Nevertheless,
its erroneous drafting has to be corrected in order to reflect the real intention of the
constitutional legislator. The error in its drafting is, as we mentioned before, the confusion
between the general principles of law and the sources of law. It is inappropriate to preserve
such confusion when there is a chance to amend the constitution. For more clarity, we are

going now to show the difference between the sources of law and the subject of the law.
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3.There should be no confusion between the sources of law and the subject of the law.

The difference between the sources of law and the subject of the law is of a profound
philosophical nature and the first one to highlight it with full clarity was the prominent German
philosopher, Kant, as he used it to remove the confusion between the positive law and the
natural law, a subject we will address later. We do not want to start with the sophisticated
philosophical arguments in order not to exhaust our readers. That is why we are going to
explain this philosophy through actual examples of legislation. Everyone knows that Egypt
adopted in 1875 and later in 1882 the major French codes. The term ‘code’ means a
comprehensive law regulating a complete branch of law such as the civil code, the commercial

code, the criminal code or the code of legal procedures.

When the mixed codes were enacted in 1875 and later the national codes in 1882, most of the
positive provisions contained in these codes were completely derived from the positive
provisions of the major French codes. So, the subjects of both the Egyptian codes and the
French codes are identical. Nevertheless, the Egyptian codes are not traced back to the will of
the French state, but to the will of the Egyptian legislator who copied its content from the

French codes, no doubt.

The Jurisdiction of the Egyptian Supreme Constitution Court

The jurisdiction of the Supreme Constitutional Court is the monitoring of compliance to the
constitution and to give it precedence over any other legal rules. Since Article II of the
Constitution gives precedence to the general principles of Islamic shari’ah, namely its
universal principles, over the constitution. Article II of the Constitution establishes a
requirement that prevents the adoption of any legal provision conflicting with the principles of
Islamic shari’ah, otherwise it shall be deemed a denial of what is necessarily known in
religion, which was confirmed by the several rulings issued by the Supreme Constitutional

Court.

The Supreme Constitutional Court also pointed out that, in case a ruling or law conflicting
with the principles of the holy shari’ah and its provisions is issued, any of the concerned
parties in the respective lawsuit may challenge such ruling or law before the Supreme
Constitutional Court. In case the Constitutional Court ruled that the challenged ruling or law

does conflict with the provisions of shari’ah, the rulings of Supreme Constitutional Court, as
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per the articles No. 48 and 49 of the Law on Supreme Constitutional Court promulgated by
Law No, 48 of 1979, shall be of absolute conclusiveness for all other parties and for the State
with its various authorities as a conclusive saying in the matter judged on. Such conclusiveness
precludes controversy over rulings issued by the Supreme Court or presenting such rulings

before the court anew for reconsideration.

It is worth mentioning that some laws, such as laws on crimes and penalties, extension of
indefinite-term lease contracts and others that have not complied with this constitutional,
restrains because of the obligation on positive legislators to take the principles of Islamic
shari’ah as a main source of legislation, following the amendment of Article II of the
Constitution, only applies to legislations enacted after the date on which such obligation was
placed. So, if any of these legislations involve a contradiction with the principles of Islamic
shari’ah, it is deemed in conflict with the constitution. However, legislation enacted prior to

this date are not subject to this constraint.

So, if some laws are not subject to the constitutional constraint requiring adherence to the
principles of the Islamic shari’ah, the universal rule states that "What cannot be completely

attained, should not be completely left."

Based on Article II of the constitution and the enforcement of its provisions, the Supreme
Constitutional Court has declared a number of legal provisions unconstitutional due to their
conflict with the rules of Islamic shari’ah among these are:
1.The first article of the Law No. 241 of 1944 imposed a succession duty on inheritances by
charging a tax on net funds transferred to each heir and such tax becomes payable from
the date of death. In this regard, the Court ruled the following: “Inheritors and respective
shares, and rules of transfer of the titles of underlying assets, are determined in
accordance with the provisions of Islamic shari’ah. All such provisions are of absolute
certainty and significance. Such provisions must not be misused and no agreement to
other provisions should be made. Such provisions are applicable to all Egyptians
including non-Muslims even if the latter agree on applying their own religious rules. The
above mentioned indicates that the Islamic shari’ah is the ultimate reference for all that is

related to the rules of inheritance including whether a person is eligible to inherit or not
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and which financial assets are distributable among deceased's heirs (Appeal No. 25 of the
legal year No. 15 of 5/12/1998).

2.The second paragraph of the article No. 49 of 1977 regarding the leasing and selling of
real properties which regulates the relation between the leaser and the lessee. This article
provides that the partners of the original leaser of real property in which a commercial,
industrial, professional or craftsmanship activity is practiced, may continue in practicing
the same activity after the leaser relinquishes it. Court mentioned that the default rule in
financial assets, according to the universal principles and well-established basics of
Islamic shari’ah, is that the ownership of all assets are attributed to God the Almighty
who appointed human beings as His successors and made them responsible for cultivating
the land and spending their funds rationally. The Islamic shari’ah places an obligation on
the caretaker to regulate the use of funds in order to guarantee fulfillment of shari’ah-
based purposes linked to it and anything to the contrary shall be deemed a kind of waste
and aggression.

3.He just aims at preventing involvement in any delusive acts, along with its being a kind of
task to the caretaker to organize the use of money to guarantee achieving its relevant
lawful objectives. To achieve such objectives, spending the money should be done away
from any wasteful and extravagant means or aggression that comes in violation of the
group’s interests or breach the rights of others that should be taken into consideration.
Therefore, the caretaker, in preservation of property from being wasted, should work
through the lawful organization to avoid stealing such money by others and inflict any
unjustified harm on its owners or extend the vicious circle of harm. Warding harm
inflicted on others is obligatory. If two kinds of harm seemed combined, there should be
enough resolve to bear the light one to avoid the greater. Whereas the harm is great or
flagrant, it is obligatory to deter it whenever its boundaries exceed the acceptable limits.
Another obligation placed on the caretaker is to protect ownership of assets and make sure
that no harm may be inflicted unjustly on the owners of the assets by others (Appeal No. 4
of the legal year No. 15 of 6/7/1996).

4.The first paragraph of Article No. 72 of the personal status code of Orthodox Copts
regarding the change in custody from the mother to the father in case a court divorce
ruling is issued in favor of the father (Appeal No. 151 of the legal year No. 20 of
3/6/2000).
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5.The second paragraph of the first item of the second article of the Law No. 48 of 1941
regarding combating fraud and deceit as it involved a presumption that people working in
trade and hawkers are aware of fraud involved in their businesses unless they proved the
contrary. Herein, the law has established a legal presumption which is enough to become
evidence on committing an act of fraudulence of a specific commodity. Such act should
have been investigated by the general prosecution itself within the context of its
established commitment to settle the proof on the crime committed to the defendant,
especially the criminal intention of doing the act with the knowledge of the actualities that
give it the criminal indication. In this regard, the court ruled that the regulations of a just
trial are represented in a group of preliminary rules whose contents reflect a system with
comprehensive features which take into consideration the preservation of human dignity
and protection of his basic rights and prevent with its guarantees the misuse of penalty in
a way the brings it out of objectives. Such regulations should abide by a set of values that
guarantee the defendants’ rights to get the minimum limit of protection that should not be
relinquished or diminished. Such rules, even if they are procedural in origin, but its
application in the criminal lawsuit and all over its stages could necessarily affect its final
outcome. Such rules imply the innocence as a primary rule dictated by nature and
imposed by the principles of the Islamic SharT’ah as Prophet Muhammad said: “Wherever
possible, do not inflict punishments (hudiid; singular hadd) on Muslims; if there is a way
out for someone, let him go. It is better for the ruler (imam) to err in forgiveness than for

him to err in punishment.” (Appeal No. 31 of the legal year No. 16 of 20/5/1998).

In other cases the Supreme Constitutional Court emphasized that certain legal provisions are
consistent with Islamic SharT’ah after they were challenged by some people who claim that
such provisions involve violations of the general principles of freedoms, equality and social

solidarity. For example:

1. The first paragraph of the first article of the Law No. 25 of 1920, amended by Law No. 100
of 1985 obliges the husband to support his wife financially, even if she is rich. The court
rules that it is well-established through shari’ah-derived principles and repeated rulings
issued by the court that the husband has responsibility for the full maintenance of the wife
in exchange for her not allowing any other person to have access to that which is

exclusively the husband’s right, i.e. sexual intimacy. Allah Almighty says: “Let him who
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has abundance spend of his abundance, and he whose provision is measured, let him spend
of that which Allah has given him. Allah asks naught of any soul save that which He has

2

given it. Allah will vouchsafe, after hardship, ease.” This shari’ah -derived rule referred
to in the first paragraph of the first article of the Law No. 25 of 1920, amended by Law No.
100 of 1985 is based on the principles of Islamic shari’ah as the primary source of
legislation. It is one of the shari’ah-based provisions that are of absolute certainty and
significance and not open for interpretations. (Appeal No. 23 of the legal year No. 20 of
15/4/2007).

. The fifth paragraph of Article XX stipulates that the mother is entitled to child custody. If
the mother is not capable of performing her duty as custodian, the right passes to her
mother (the minor’s maternal grandmother) followed by the child’s paternal grandmother
and aunts. In this regard, the court rules that no religious text of absolute certainty
establishes a decisive rule in the sequence order of custodian following the mother which
opens the door of /jtihad through shari’ah-based evidence.

The fugaha' unanimously agreed that the mother is most entitled to custody of her children
and then the maternal grandmother is the one which follows the mother in the custody
order. As per the Hanbali, the custody of children is established to the mother and then the
grandmother and the great grandmother and then comes the father and his female relatives,
while the Shaf’1 said that the mother is entitled the right to custody of her children; after
her comes the grandmother on the condition that she is an heir, and then the father and his
mother. The Hanaft and Maliki ruled that the maternal grandmother should be entitled the
right to custody after the mother. This is the text that has been evaded by the appeal text to
realise the interests of the children and their right to custody taking into account the
collective targets of shari’ah and its general principles. (Appeal No. 164 of the legal year
No. 19 0f 3/7/1999).

. The provisions of Article XII of the law No. 43 of 1982 regarding the termination of
monopoly of endowed lands. In this regard, the court ruled that “The rules of monopoly are
originally derived from Islamic shari’ah that regulates monopoly for reclaiming endowed
lands whose returns are not sufficient for their maintenance and whose replacement is not
possible (Appeal No. 73 of the legal year No. 19 of 7/2/1998)

. The last paragraph of Article XI of decree No. 25 of 1985 regarding some regulation of
personal status, amended by Law No. 100 of the year 1985, regarding the Court’s

carefulness prior to ordering divorce between to spouses and it mentioned that the
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procedures established by court aimed at allowing the wife enough time before she
requests divorce and it obliged the court to exert efforts in settlement of the conflict. It
means that reconciliation is better than separation. It has made an obligation on the court to
seek to reach an agreement between the spouses based on their marital conditions and the

reasons of their discord and make all possible efforts to reach such objective.

If the Court has been unable to bring about a reconciliation between them and the
complaint keeps recurring, without the harm, being established, the Court shall then
appoint two or three arbitrators — to again seek to reach reconciliation — who shall be
acquainted with their situation and have the ability to bring about reconciliation between
them and clarify the grounds of their dispute to eradicate their roots in implementation of
God Almighty saying: “And if you fear a separation between the two of them, appoint an
arbitrator from his family and an arbitrator from her family. If they desire reconciliation,

Allah will bring them into agreement. Verily Allah is knowing, knowledgeable.”

If it is proved after making all the aforementioned actions that the family’s interests were
not realised because of an expanded discord between the spouses that tore apart its unity
and endangered the marriage bond and abolished affection, compassion and mutual
understanding, herein comes the appeal text — at the end — to issue a separation ruling
between the spouses who have a deeply-rooted discord to allow them an outlet, remove the
harm and embarrassment and prevent them for living a desperate and miserable life in a
way that comes in line with the righteous shari’ah and taking into consideration its

objectives and principles. (Appeal No. 197 of the legal year No. 19 of 3/4/1999)

Article II of the Constitution and a Comparison with Other Similar Cases

No doubt there are several precedents of countries that refer to religion in its constitutions. We

will first present the case of the Turkish constitution and then refer to other constitutions within

the same context.

The Case of the Turkish Constitution!2

In 1924, the first republican constitution of the Turkish state was issued. The second article of

this constitution states that Islam is the official religion of the state. In a newspaper article

12 Nir ‘Abd al-Rahman, the second article of the Turkish Constitution
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titled “The case of the Turkish constitutional”, Dr. Yahyad al-Jamal* described this
constitutional text as “A symbolic text indicating that Islam is the official religion of the state

without producing any religious effect on the components of the state and its powers”.

For this reason and under this constitution that merely indicated that Islam is the official
religion of the state, the Swiss Civil Code was adopted as the basis for the Turkish Civil Code
replacing the previous law based on Islamic shari’ah known as “Mecelle-i Ahkami
Adliye” (“The Medjelle”). The Turkish Civil Code issued in 1926 was a prelude for the
Constitution of 1928 which ignored the symbolic article referring to Islam as the religion of the
state. Then comes the landmark principle in the Constitution of 1937 which declared Turkey a
secular state.  The constitution of Turkey insistently laid a deep foundation based on
“Kemalism” not on the religion of God. It starts with this preamble: “In line with the concept
of nationalism and the reforms and principles introduced by the founder of the Republic of
Turkey, Ataturk, the immortal leader and the unrivaled hero, this constitution, affirms the
eternal existence of the Turkish nation and motherland and the indivisible unity of the Turkish

state”.

The second article of the Turkish constitution states: “The Republic of Turkey is a democratic,
secular and social state governed by the rule of law; bearing in mind the concepts of public
peace, national solidarity and justice; respecting human rights; loyal to the nationalism of

Ataturk, and based on the fundamental tenets set forth in the Preamble”.

As such, the second article of the Turkish constitution summarizes in few words the history of
the long conflict between the Islamic identity of Turkey and the ungovernable inclination
towards westernization and the dictation of secular systems adopted by Ataturk and supported

by the Republican People's Party he created in 1923.

Dr. Yahya al-Jamal says about the program of Republican People's Party 4 “The signs of
secularism started to appear in the literature of the party when its program pointed out that the
party wanted the laws of the state to be based on what is dictated by science and agrees with

the basics and requirements of modern civilization. It deems religion a sentimental matter that

13 The article authored by Dr. Yahya al-Jamal “The case of the Turkish Constitution (1-2) Al-Misri Al-Yawm , September 27, 2010.

14 Dr. Yahya al-Jamal, the previous reference.
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should be protected against any kind of interference as long is it is practiced within the
framework of the law”.  We should look carefully at the last sentence as it briefs the clash
between secularism and Islam ideologically and practically. Secularism as an ideology regards
religion as a sentimental matter which contradicts the Islamic religion which regards religion
as law and a lifestyle. In practice, secularism involves a commitment to protect religion

against any interference as long as it is practiced within the framework of law.

This commitment contradicts actual practices witnessed during the rule of the People’s party in
the Kemalist era which refers to the rules of Kemal Ataturk (1923-1938) and Esamt Anino
(1938-1950). During the Kemalist era, law was used as a tool for oppression against religion
and the secular regime persecuted all religious manifestations, laws, rituals and symbols and

fought against them under the umbrella of law.

The new Turkish state started with the abolishment of the Islamic caliphate on 3 March 1924
and then it issued the Law on Unification of National Education, closed the old-style religious
schools and abolished the religious endowment agency. In this way, Turkish secularism was

not a separation between religion and the state, but the management of religion by the state.

Then, Ataturk started to target all aspects of the identity of the state and he led a revolution
against Turkish attire. A law issued in 1925 introduced the use of Western style hats instead of
the fez whose wearing was prohibited. The issuance of such law was a source of astonishment,
but what was more astonishing, were the suppression campaigns that targeted violators of this
law. In order not to limit civil dress to headwear, the dress code of 1926 imposed the wearing
of western-styled dress by civil servants and school and university students. This code was
used to prevent the taking of the oath by parliament member, Merve Kavakei, in 1999 because

she wore a headscarf.

In order to break the link between Turkey and Islam and Arabs, Kemal Ataturk decided to
replace the Arabic-based alphabet with a new Latin-based Turkish alphabet and a law was
issued to prohibit the use of the Arabic alphabet and establish a language commission to purify

the Turkish language of Arabic terms.
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Ataturk went a step further when on 30 December 1932, the mii’zzin (a person who calls for
Muslim prayers) of Aga Sofia Mosque recited to the azan (prayer call) in the Turkish language
for the first time. The move staged the scene for the issuance of a law in 1934 under orders
from Ataturk to recite the azan in the Turkish language obligatory and anyone who violated
this law would commit a breach of state order and its regulations and could be sentenced to six

months in prison.

This opened the door for writing the Holy Qur'an in the Turkish language and even performing
prayers with it. It allowed authorities banish anyone seeking to teach or learn Qur'an in
Arabic, and if captured while doing so, he could face charges of violating of the Latin Letters

Law!

In 1935, FRiday was replaced by Sunday as the weekly holiday and civil servants were obliged
not to perform the FRiday Prayer. Mosques were the target of the worst practices during this
era as some of them were closed and others became headquarters of the People’s party. A
number of mosques were rented to banks and companies and other, with the support of
authorities, were turned into pubs and gambling centers. Even largest and most famous
mosques immune from this oppression as the mosque of Aga Sofia was turned into a museum
and the mosque of Muhammad al-Fatih (the conquerer) was turned into a warehouse. The

mosque of Sultan Ahmad as well was used during the World War II as an army barracks. /°

As for the Civil Code issued in 1926, it conflicted with shari’ah provisions as follows:

Marriage: It became civil meaning that the requirements of Islamic marriage such as a
guardian for women and dowry were abolished. The religion of the two partners no longer
mattered which allowed for a Muslim woman to marry a non-Muslim man and polygamy

became prohibited (at the time it did not criminalize adultery).

Divorce: The husband was stripped of the right to divorce his wife or to grant her the right to
divorce as divorce required a court decision issued by the competent court. Both partners were
allowed to turn to the court for a divorce and it had the sole authority to decide upon the

matter.

15 Nir ‘Abd al-Rahman, the second article of the Turkish Constitution
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Inheritance: shari’ah-based provisions on inheritance were changed, giving males and females
equal shares (with the claim of gender equality) which reflected an ignorance of the shari’ah-
derived wisdom behind the inheritance distribution in Islam in which the portion for a female

in many cases could be more than that of a male.

Turkey also cancelled inheritance by way of consanguinity. It is worth mentioning that these
changes to inheritance laws have not met the aspirations of feminist organisations and gender-
equality advocates. These were merely one step on a long road that has been followed by
many others, the last of which was the amendment enacted by the Turkish parliament in
November 2001 which targeted removal of a shameful clause, in the view these feminist
organisations, stating that "the man is the head of a marital union". It granted women equal
rights to property acquired during marriage while the previous law accorded property to the
spouse in whose name it has been bought or registered. Further, the husband became entitled

to receive maintenance upon divorce.

This has been the outcome of the experience of secular rule in Muslim Turkey during the
Kemalist era and the second article’s ignorance of the identity of the nation and its religious
reference which granted constitutional legitimacy to all laws targeting Turkey's Muslim
identity and contradicting with Islam'¢. The Turkish experience makes it clear that secular rule
described in Western countries as non-religious turns into an anti-religious one in Islamic
countries. This is an undeniable fact that is forced by the nature of the Islam which goes
beyond religious sentiments which secularism sets as the borders of religion which is why

conflict is unavoidable.

Cases of other constitutions

1. Greece: The first article of the Greek constitution states, “The prevailing religion in
Greece is that of the Eastern Orthodox Church of Christ" while Article No. 47 stipulates that
any person who ascends to the throne of Greece shall be a follower of the Eastern Orthodox

Church.

16 Dr. Suhayl Sabban "The development of cultural circumstances in Turkey" and Dr. ‘Ali Muhammad Al-Salabi, the Othman State, the factors
of progress and reasons of the collapse"
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Note: There are millions of Christians in Greece who embrace the Catholic and Protestant
denominations. There are also millions of Muslims and no one has objected to the first
article of the Greek constitution as long as it is understood that the majority of the Greek
state is of the Orthodox denomination.

. Denmark: The first article of the Danish constitution of Section 5 stipulates that “The King
shall be a member of the Evangelical Lutheran Church”, while it states in Section 3 that
“The Evangelical Lutheran Church shall be the Established Church of Denmark”

There are large numbers of Orthodox and Catholic Christians and Muslims in Denmark, but
no one objects to the cited articles.

. Spain: The seventh article of the Spanish constitution provides that “the head of the state
shall be a member of the Catholic Church”, while Article 6 of the constitution stipulates that
"The State shall officially protect the profession of the Catholic faith and performance of its
rituals as the official state religion".

Note: There are Orthodox and Protestant Christians and Muslim in Spain, yet no one has
demanded the abolishment of these articles of the constitution as long as it is understood
that the majority of the Spanish people are followers of the Catholic Church?

. England: There is no written constitution per se as it is founded partly in conventions and
customs and partly in statute. However, the third article of the Act of Settlement stipulates
that no Roman Catholic or anyone married to a Roman Catholic may hold the English
Crown. The Sovereign must be a member of the Angelical Church. Further, non-Christians
and non-protestants are not allowed to be members in the House of the Lords.

Note: Let’s agree that only Protestants are allowed to be members of the House of the
Lords. Is this not a violation of United Nations Conventions and the Declaration of Human
Rights issued in 1948?

. Important information: The name of the ruling party in Germany is the "Christian
Democratic Party".

. Norway: The second article of the Norwegian constitution states that “The Evangelical-
Lutheran religion shall remain the official religion of the State. The inhabitants professing
it are bound to bring up their children in the same".

. Iceland: Article 62 of the constitution of Iceland in states that “The Evangelical Lutheran
Church shall be the State Church in Iceland and, as such, it shall be supported and protected
by the State”.
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8. Scotland: The Church of Scotland is the Presbyterian Church which is the officially
recognized religion. The new monarch makes a coronation oath before the accession
council and all men of religion vow allegiance to the monarch before his accession to the

throne.

Article II of the Constitution between Amendment and Removal

When speaking about the future of Article II of the Egyptian Constitution, we must be a clearer
understanding of the text of this article because there is much disagreement among jurists
regarding the precise definitions of the terms it includes, some of which are ambiguous. The
following is a summary of definitions that I have reached:

— Islam is the religion of the state: This means that the practices of the state adhere to the
values, principles, purposes and provisions dictated by the Islamic religion. The
attribution of a religion to the state is not a heresy as it is found in many European
countries (such as Sweden and Denmark) and in Latin America (Bolivia and Peru). In
the same way, that an action may be attributed to a legal entity, such as a state, or an
organization and a company, is familiar and undeniable.

— Concerning that “Arabic is its official language”, it means that the state is obliged to
use the Arabic language in its correspondence as this language preserved in the Holy
Qur’an, the Prophetic sunnah and the heritage and history of the nation. Renouncing
the Arabic language would mean breaking the link with all these.

—  “The principles of Islamic shari’ah” means its universal principles that are not the
subject of dispute among jurists as defined by the prominent scholar 'Abd al-Razzaq al-
Sanhiiri, the first to establish this concept in the Egyptian legal system, more
specifically in the Civil Code issued in 1947 which is still applicable in Egypt. This
definition is more precise than the definition offered by the Supreme Constitution Court
that "These are provisions of absolute certainty and significance".

— "The main source of legislation" means that it is the origin from which the legislative
authority should derive legislation, or at least not to issue any legislation that contrary
to it. The Supreme Constitutional Court adopted an approach which made this article
only applicable to legislation enacted after 1980 and not before, something which was
described by some jurists as “of political, not legal ends” and which limited the impact

of Article II in terms of time and subject.
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The Supreme Constitutional Court has been blamed for insisting that Article II is only
addressed to the legislative authority and stands helpless before the legislative
authority’s reluctance to act on underlying provisions to date which empties the text of
its contents and separates it from the legislative environment to a large extent.

Although Article II of the Egyptian Constitution has existed forty years ago, no
religious state was created in Egypt and no single incident of discrimination between a
Muslim and a Christian or an aggression against freedom of thought or other rights or
freedoms has occurred as a direct result of the second article. The actual situation in
Egypt implies that the real problem that the nation was suffering from was the "police
state" in which the executive authority expanded its influence enormously until it
gained dominance over all other authorities and stood as an obstacle between the

people and their freedom.

In the next section, I will briefly mention facts that emphasizes that the Article II is innocent of

the charges leveled against it.

Arguments by opposers of the Article IT of the Constitution!”

Article IT of the Egyptian Constitution stipulates that “Islam is the religion of the state, Arabic

is its official language and the principles of Islamic shari’ah are the main source of

legislation™.

1.

What is the source of legislation? In democratic constitutions, the source of legislation
is the free will of the representatives of the people and what the people decide through
their freely elected representatives. Adopting any other source of legislation means
placing a restriction on the freedom of people and thus establishing an authority that is
higher than the authority of the people. This goes against democracy and it squanders
the rights of the people regardless of whether the Egyptian people have a Christian
minority or not. That is why Article II contradicts the third constitution which stipulates
that “Sovereignty is for the people alone”.

Article II of the Constitution recognizes the principles of Islamic shari’ah as the main

source of legislation, but what are these principles? These principles are subject of

17 Zaynab ‘Abd Allah, Nafisah ‘Abd al-Fattah, Researcher from Zionist center demands shari‘a deleted from Egyptian constitution, in: al-
Usbua, 19 December 2005 and AWR, 2005, week 51, art. 48,

Cornelis Hulsman, Questions concerning Yuistina Salih: Second article of the Egyptian constitution, AWR, 2005, week 51, art. 50
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much dispute among various Islamic movements and even between sunnah and shiites.
There is no specific document of these principles that is unanimously agreed by all
people. Even the Holy Qur'an is not regarded by most jurists as the only source of the
principles of shari’ah. The Holy Qur'an is one of the sources of shari’ah and there are
many other sources. So, how it is possible to make legislation in the constitution
derived from an unspecific and undefined source?

If the principles of the Islamic shari’ah are not clearly defined for all people, even for
all Muslims and sunni Muslims, then the people who can determine these principles
will have distinguished positions compared to the rest of the people, namely sunni
Muslim men of religion and sunni Muslim men of religion are the ones who will
determine the principles of shari’ah. That is why they strongly defend Article II of the
constitution because it grants them privileges over the rest of the people. It contradicts
Article XL of the constitution which states that "All citizens are equal before the law"
and Article 8 which stipulates that “the State shall ensure equal opportunities for all
citizens". Suppose, for the sake of argument that these principles are known and
identical for every Muslim. Would not the Muslim representatives of the people have
automatically adhered to these upon making decisions on behalf of the nation?

. A number of commentators argue that Article II is addressed to legislators meaning that
legislators must abide by the Islamic shari’ah when drafting laws and legislation. In
spite of the fact that the article is unlimited, it does not explicitly say that “legislators
shall abide by shari’ah". 1t still places the people in authority, or legislators, under the
authority of the principles of shari’ah which can only be determined by men of
religion. This makes elections mere nonsense as long as men of religion have the final
decision as to what the principles of shari’ah are, as it is the situation in Iran.

Egypt as a country has double religious identity with a Muslim majority and a Christian
minority along with many other religions. As Article II states that “Islam is the religion
of the state”, it place all non-Muslims outside the boundaries of the state. It is a
discriminatory text that contradicts all international charters and the Egyptian
constitution itself. The second article of the Universal Declaration of Human Rights
provides that "Everyone is entitled to all the rights and freedoms set forth in this
Declaration without distinction of any kind such as race, color, sex, language, religion,
political or other opinion”. What illustrates in the text that “Islam is the religion of the

state” is discriminatory is that no state in fact has any type of religion. Religion is for
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human beings such as faith and sincerity. It has nothing to do with organizations and
authorities. The words “Islam is the religion of the state” means nothing except to
discriminate against non-Muslims. In order to make the picture clearer, we know that
all Muslims have an obligation to pray five times a day, but does the state pray? This
text also contradicts with the first article of the Egyptian constitution which provides
that “The Arab Republic of Egypt is a state with a democratic system, based on
citizenship”, because citizenship does not agree with the supremacy of any religion. It
also contradicts with Article V of the Egyptian Constitution which states that “And no
political activity shall be exercised nor political parties established on a religious basis”
and with Article XL which provides that “All citizens are equal before the law. They
have equal public rights and duties without discrimination on grounds of race, ethnic
origin, language, religion or creed.”
Many lies have been propagated with regards to Article II of the Constitution. One of
these lies is that the abolishment of this article is aimed at diminishing the role of
religion which is completely untrue. Article II of the Constitution has not been known
in its current form except in the early 1970s. Does this mean that before that date
Egyptians were not religious? Does this mean that we have not been religious for
hundreds of years? Even when we did not have a constitution at all, were we not
religious? This is a lie propagated by men of religion who benefit from Article II of the
constitution.
We do not have to agree with some of the practical viewpoints offered by those
advocating Article II of the constitution, including the following for example:
 Islamic shari’ah is the reason behind the progress achieved by Muslims in the past.
This is a lie as shari’ah was only established long after Muslims achieved
progress. Many countries adopted the shari’ah only several years ago, such as
Pakistan, Saudi Arabia, Egypt and Sudan. Did these countries achieve progress or
backwardness? Nowadays, no developed country establishes religion, regardless
of its kind, as one of the sources of legislation.

* Shari’ah has an answer for every question. This is a lie as no definite answers for
many questions are to be found in shari’ah even for critical questions such as the
type of ruling system in Islam. The selection of the first four Caliphs, during the
golden age of Islam, was each time made in a different manner. There was no

Islamic political system as explained by Shaykh 'All 'Abd al-Raziq in his book

134



“Islam and Governance” in the early twentieth century. There is also no Islamic
social or economic system, but there is no enough space to elaborate on this point.

8. There are many other objections to Article II of the Constitution. Among these are that
it is the basis for discrimination against women in the constitution (Article XI) and that
it makes the state the caretaker of religious affairs, while these affairs belong to
individual and that the state should not interfere in matters that are not of its concern,
otherwise it would be considered as a kind of tyranny.

9. President Anwar al-Sadat added Article II to the Constitution for pure political purposes
as he sought the support of the Muslim Brotherhood in getting rid of Nassarist and
leftist opposition and to avoid their political endeavors leading up to the Camp David
Accords. There was no true religious or Islamic motive behind the drafting of Article 11

of the Constitution in its current form.

Arguments against Article II of the Egyptian Constitution'8

Article IT and Copts

The most sensitive subject is related to the impact of Article II on Christians. Actually, Article
IT does not affect Christians in any way except that it establishes a reality based on a historical
fact, namely that they belong to the Arab-Islamic civilization or as Makram 'Ubayd expressed
it “Christians by religion and Muslims by nation”. So the matter is related to their cultural
identity and not to their religion or their religious laws which Islam recognizes as their right to
have recourse to as long as they abide by the general system of the state. Egyptian Christians
are not facing real problem under the Article II for two reasons, one related to the Islamic

shart’ah itself and the other is related to the constitution.

As for the reason related to the shari’ah, Article Il speaks about the principles of Islamic
shari’ah among which is a principle which states that “there is no compulsion in religion”.
Non-Muslims who belong to the “People of the Book™ have equal rights and duties as do
Muslims. The general rule in Islam is to deal with them with justice and righteousness, which
is one of basic principles governing the relation between Muslims and “People of the Book™ in

a Muslim state.

18 Cornelis Hulsman with assistance of Prof. Mike Fowler and Dr. Wolfram Reiss, Reviewing Yastina Salih’s “Law, the Rule of Law, and
Religious Minorities in Egypt,” MERIA Journal, vol. 8, no. 4, art. 7, December 2004, AWR, 2005, week 51, art. 49,

____________

Constitution,” AWR 2005, week 51, art. 51.
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As for the second reason related to the constitution, it is the constitution itself as Article XL
stipulates that “All citizens are equal before the law. They have equal public rights and duties
without discrimination on grounds of race, ethnic origin, language, religion or creed.” This
text applies to all Egyptian citizens and since constitutional texts do not contradict themselves,
then the text of Article II must be interpreted in a way that does not contradict with Article XL.
Accordingly, no Christian should be denied any public posts, based on Article II of the
Constitution, except posts that have special religious nature. For example, a priest may not
assume the position of the Grand Shaykh of the Azhar. The same way, a Muslim may not
assume the position of the pope.

Although in reality, there some contradictions as no Christian assume high-profile jobs in the
state such as the positions of army commander, president and prime minister, yet this has
nothing to do with Article II of the Constitution, but rather is due other factors. Among these
factors is the fact that Christians are a numerical minority and Muslims are the majority. The
applicable rule is “The majority rules and guarantees the rights of the minority”. Further, the
prevailing social culture does not regard as acceptable the assumption of sensitive positions by
non-Muslims which can be addressed by collaborative endeavors for spreading the culture of
full equality among citizens and rejecting categorization of people by religion, except for jobs
that are religious by nature as previously explained. Further, we must ensure that all state
organizations operate in a complete institutional manner so that no single individual may be
the only decision-maker in the state. This would ease opposition to the persons in state
positions regardless of their religion

About the concern that Article II is manipulated in the violation of rights and public freedom
of citizens in the name of religion, we can answer this concern by saying that the true
understanding of Article II would make the activation of this article the objective of all citizens
and civil society organizations as it makes the realization of people’s rights a (religious)
obligation which every one has to pursue its fulfillment through legitimate means. The Islamic
shari’ah is better in this regard than international conventions which some people call for

establishing as the reference.
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Misinterpretations'®

These wrong interpretations are due to either preoccupation with secondary issues such as

some people wanting to impose wearing of hijab on women through the ruling authority.

Raising such issues cause problems regarding Article II that may be explained through the

following:

1.

Inability to make the distinction between the Islamic shari’ah and jurisprudence
derived therefrom whether due to ignorance or negligence. This is attributing to the
Islamic shari’ah things that are not truly found in it, as a result of depending on a
certain Jjtihad that suited a certain time and a specific social and ideological context.
Confusion between the Islamic shari’ah and Islamic speech. This makes some people
think that the opinions of some preachers reflect the Shari’ah while many of those
preachers are woefully ignorant of jurisprudence in reality, the jurisprudence of
balances and the jurisprudence of consequences and the jurisprudence of priorities and
the jurisprudence of progression.

The dishonest political manipulation of the issue of the amendment of Article II of the
Constitution. This manipulation, in contrast to what is widely known, is mostly done
by the state, not Islamic movements. Anyone who seeks evidence of this can examine
how raising this subject has diverted people’s attention from lifting the restriction on
the number of presidential terms during the rule of President Sadat and how the
attention of people was diverted from constitutional amendments made during the rule
of President Mubarak which aimed at giving the state a free hand to control society and
its institutions, rights and freedom as people were satisfied as long as Article II was not

touched.

So, Article II has been unfairly blamed for things it has not cause and has been used to divert

people’s attention and obstructed their unity. So, how can we address this problem? Do we

abolish, amend, leave it partially suspended, or activate it?

19 Abd al-Mu’ti Bayyum, Dr. ‘Abd al-Mu’tT Bayyumi refutes falsehoods of American researcher, in: al-‘Usb@’, 19 December 2005 and AWR,
2005, week 51, art. 52,

‘Abd al-Mu’ti Bayyumi, ‘Response to AWR’s questions on Yustina Salih and Article II of the Egyptian Constitution,” AWR 2005, week 51,

art. 53,
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The suggestion for abolishment of this article may trigger unrest. Further, it is not possible to
ask at least 90% of the Egyptian people to renounce their religious laws and it is not possible
as well to require the Egyptian people, both Muslims and Christians, to renounce their cultural

identity most true-expressed by Article II of the Constitution.

If we blame the text for its misapplication by some people, then we will need to abolish most
constitutional texts as they are most frequently applied either excessively or negligently. As
for the alternative of amendment, it must be based on logical and imperative reasons. I believe
that calls for adding a text to the article on the respect of other heavenly religions or
Christians’ right to have recourse to their own religious laws are needless because the Islamic
shari’ah already provides for these principles. Additionally, Article XL of the Constitution and
other articles provide for equal rights and duties among all Egyptians without any
discrimination based on religion or otherwise. For example, Article XLVI of the constitution
provides that “The State shall guarantee freedom of belief and freedom of practice of religious

rites”.

As for the alternative of suspension, Article II is already suspended to a large extent and the
continuation of such suspension has more disadvantages than advantages as it abrogates the
right of the majority of Egyptian to have harmony between their beliefs and the laws they are
subject to which may contradict their religious laws. The real solution is the activation of
Article II of the Constitution and not its suspension. Activation of Article II needs more than
knowledgeable interpretation of shari’ah texts, it needs a profound jurisprudence of the
existing reality so that there might be no contradiction between realty and faqith. The jurist is
the person who harmonizes between reality and obligation and who fulfills obligation as much

as possible, not the one who create dissonance between reality and obligation.

Each age has its own wisdom and “people resemble their age more than they do to their

parents” as stated by Imam Ibn al-Qayim.

I find it strange that people who ask for the application of the shari’ah and at the same time
they see nothing in the shari’ah except boundaries for “penalties” and forcing women to wear
the hijab in a society that witnessed a strange coalition between oppression, corruption and

subordination. If you argue with those people on exerting effort to eliminate this “trio” which
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produced poverty, illness, oppression and all kinds of injustice, they claim that, according to
their limited view of Shart’ah, this would cause unrest which is “worse than murder” and that
Islam prohibits rebellion against the ruler. Those people ignore the fact that it is better and
more necessary to pursue the fulfillment of Shari’ah objectives, namely the protection of ones
soul, religion, mind, money, offspring and fulfillment of the basic requirements of the
“independent” state as sought by Islam which is a state that applies justice and adherence to
Shiira (or you may call it democracy as a system distanced from its philosophical roots) and
decisive, and effective accountability of rulers (otherwise they are corrected through
circulation of power) and protection of rights and freedom and the availability of mechanisms
guaranteeing the serious application of these principles. Then comes the disciplinary or
punitive aspect to protest achievements made by the state, and then the Article II would be a

source of inspiration for reformers not a tool for distraction’s of citizens.

The constitutional framework of the phrase “The principles of the Islamic shari’ah are
the primary source of legislation”2°

Historical background: The legal provision requiring that principles of Islamic shari’ah be the
source of legislation of Egypt is not a new invention. This phrase was mentioned in a letter
addressed to Egyptian judges upon the application of Egyptian civil code issued in the 1940s

of the last century and the Islamic shari’ah has always remained one of sources of legislation.

The principles of Islamic shari’ah (not its detailed provisions) as explained by Dr. 'Abd al-
Razzaq al-Sanhiirt in his speech before the Egyptian Council of the Elders are “The universal
principles of the Islamic shari’ah™ that are not subject to any disagreement among jurists”.
Accordingly, it is necessary to see the phrase “principles of Islamic shari’ah” in light of the
fact that universal principles in based on wisdom. Since wisdom with its lingual and
philosophical concepts has created a strong link between all principles produced by various
religions, so the common denominator of these principles can be called the “the universality of
wisdom” given to the world of human beings. This wisdom is the first mental evidence to the
oneness of the creator. Accordingly, it is nearer to natural law which is the “absolute justice” or

“Justice in itself” as Aristotle expressed it and according to the brilliant metal insights of the

20 Judge Tahan al-Jibali, deputy chief justice of the Court of Cassation, “the Constitutional Framework for the application of Article II of the
Constitution”, Walid Printing House.
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genius of Muslim scholars who sought to link between reason to wisdom and to the purposes

of the Divine project from which they deducted provisions “Imamship is for the mind”.

The text included in the 1971 constitution states that “the principles of Islamic shari’ah is a
main source of legislation” and later in 1980 it was amended so that the principles of Islamic
shari’ah became “the” main source of legislation. Regardless of the circumstances that
surrounded this amendment which involved exaggeration and blackmailing as the amendment
to the constitutional text on presidential terms, which took place at the same time, was the
subject of much suspicion on the level of constitutional jurisprudence. But following the
elapse of about 27 years since this amendment, it is important to induct the general
frameworks established through the rulings of the Supreme Constitutional Court and the
comprehensive legal approach for the constitutional framework of the application of the
respective constitutional text which can be briefed as follows:

- The constitutional legislator mentioned the term “the principles of the Islamic shari’ah™ not
“the provisions of Islamic shari’ah™. If the legislator has meant the provisions of the shari’ah,
he would have explicitly mentioned it which means that reference is made only to the higher
principles.

- The “principles of Islamic shari’ah” representing the higher purposes of Islamic shari’ah as
we previously explained, are unchangeable, while the provisions are changeable and subject to
juristic disagreement in terms of induction techniques or interpretation approaches. One of
these principles is the lack of juristic consensus that provisions derived from Islamic shari’ah
do have absolute biding force. This applies to the jurisprudence of Imam al-Shaf’1 whose
provisions changed with the change in place and social environment as he moved between
Cairo and Baghdad. This is consistent with the well-established concept that jurisprudence is
the human Jjtihad in understanding of the purposes and principles of shari’ah and thus it is

changeable and open to Jjtihad, analogy and other techniques applied by jurists.

The principles of Islamic shari’ah have reiterated in various conceptual forms and meanings in
the Egyptian and Arab legal systems in general. The Islamic shari’ah, with its principles and
provisions, whether agreed on or not is subject to consensus, has represented a direct source of
the legal provisions that are used in interpreting positive laws. National jurists have used
various sources and their discretionary authority to achieve a certain interest targeted by the

legislator. From this perspective, the legislator considers the principles of Islamic shari’ah as
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part of the general legal principles governing the legal system as a whole and they are not
turned into a legal rule, unless the jurists apply them. The jurist will not be mistaken in the
eyes of the judge who is obliged to apply the legal text as it is, not based on his own

understanding of shari’ah and its sources.

The principles of Islamic shari’ah are a source of legislation because they are more defined
than the principles driven from the natural law and the rules of justice that do not fit for direct
application. The principles of Islamic shari’ah also include the general shari’ah-derived
principles which were inducted from primary references and then supported by second
references, such as the following principles: "the form of the contract is governed by the law
applicable at the place of its conclusion”, “deceit corrupts everything”, "no damage and

nothing causing damage".

The applied constitutional framework of the constitutional text at hand is certainly linked to
the fact that the addressee is the national legislator. The national legislator may slow down,
suspend or weight matters according to the interests he aspires to achieve, a matter that involve

discretionary authority in deciding which juristic school he depends on.

The constitutional framework was also linked with the delegation of a wide discretionary
authority in adopting the right solution from among the solutions offered by jurisprudence
without obligating him to adopt a certain jurisprudence but to have the freedom to choose from
among all schools and opinions and when the judge choose a certain school in case the
unavailability of a legal text in the law regarding the case under examination. This comes in
the framework of the legal rule applied on all litigants dictating that preponderance is give to
equality of all people before the law and deeming social interest as one unit, without

suspending or conflicting with other laws.

The Supreme Constitutional Court has acknowledged with repeated rulings that Ijtihad and
exercise of judgment is permissible in controversial issues regarding which no legal text is
regulating and thus establishing practical rules required by God’s justice and mercy. No
holiness may be ascribed to the sayings of a certain jurist or to the jurisprudence as a whole
because jurisprudence is a human product that one can disagree with and should not be deemed

holy. Jurisprudence is a reflection of ideological richness with the variety of [jtihad.
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The Court also acknowledged the right of the ruler of the national jurist to exercise Jjtihad in
matters whose certainty or significance is presumptive. Such matters should be linked to the
interest of people. The Court acknowledged as well the right of the ruler and the national jurist
to seek the assistance of scientists in various specializations and their decisions should take

into consideration the prophetic hadith “Make things easy and don’t make them difficult”

The Constitutional Court acknowledged as well the necessity of respecting the religious laws
of non-Christians in application of the principle of equality of all citizens before law. The most
important reflections of this principle is the ruling that granted the same legal protection to
Christian and Muslim endowments alike and standardizing the period of the husband’s absence

(required for obtaining divorce) in the personal status laws of orthodox Copts and Muslims .

The constitutional approach regarding deriving provisions from the principles of Shari’ah does
not mean accepting the views of a certain juristic school or even the majority of jurists or even
what was unanimously agreed by key juristic schools. This approach does not prohibit the
legislator from choosing the “a preferred opinion and not “the more preferable opinion in past

age” in the pursuit of a certain interest or a necessity considered by the national legislator.

Conclusion:

The above-mentioned is an attempt to define the constitutional framework of the respective
text in light of its application over the years?!. We emphasized that the application of this
constitutional text and others is conditional upon the favorable political, economic, cultural

and social environment.

The soundness of the national structure is bound by a treatment of the ailment of society and
the cultural context of its fellow citizens in view of a consensus of their will that (one nation)
is not to be divided into two and citizens shall not allow a division of the people who have

been described by the deceased Egyptian geographer Jamal Himdan as ““a milling stone”.

21 Judge Tahani al-Jibali, deputy chief justice of the Court of Cassation, “the Constitutional Framework for the application of Article II of the
Constitution”, Walid Printing House.
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Is it possible to open the doors for an honest commitment to what the legislator intended with
this text without encouraging any intentional abuse of it in a way that threatens the modern
civil state in Egypt or regarding it the gate towards a religious state in violation of the correct

understanding and application of it?

Based on this legal study, we can conclude that Article II of the Egyptian Constitution in its
current form comes out of the context of constitutional drafts, but if we choose between its

amendment or acceptance, we can conclude the following:

Amendment of this article, which I myself prefer because it is a legal provision that was

given a political color for achieving political aim, precludes any future abuses of it.

Acceptance of this article is considered in light of the fact that certain controls were
established by the Supreme Constitutional Court in order to avoid any misinterpretation
of the article. In case these controls were changes, extremists will have the opportunity to

employ pressures towards a religious state.
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Section II: Relevant studies

First: Patricia Prentice study “Article Two of the Egyptian Constitution”

Arab-West Report Paper 1, March 2007

Title: Article Two of the Egyptian Constitution

Author: Patricia Prentice

Reviewers: Dr. Rasha Disouqi, Azhar University, Dr. Hassan Wagieh, Azhar University, Prof.
Dr. Mike Fowler, US human rights lawyer

Edited by: Cornelis Hulsman, Editor-in-chief Arab-West Report

Introduction

Article II of the Egyptian Constitution, which provides that the shari’ah is the main source of
legislation, has attracted much international attention because of its controversial nature. Most
of the reactions to the provision appear to stem from concerns in the West that Egypt has
explicitly prescribed itself to be a religious state with a religious text governing as a primary
source of law. Of course this stands in stark contrast to most Western, secular legislative
systems. Some non-Muslim writers argue that by implication, discrimination against non-
Muslims is legislated in Egypt and that Article II stands in the face of individual freedom,
human rights and democracy. Some Western-influenced writers even claim that Egypt will
never be an economically or politically progressive state unless the article is removed. This
paper aims to challenge this view, drawing primarily from the work of Clark B Lombardi, a
professor of Islamic, constitutional and comparative law, who examines the jurisprudence of
Egypt’s Supreme Constitutional Court (SCC) and argues that the Court is developing a very
progressive theory of Islamic law. Although it is still early for the Court, the legal future of

Egypt is not as bleak as some might claim.

This paper firstly outlines the traditional methods of interpreting the shari’ah which stem back
to the period following the death of the Prophet Muhammad, as the Muslim community
struggled to determine how it would be governed in light of the shari’ah. These methods are
important for understanding the presuppositions that lie beneath modern theories of Islamic
law, including those which the SCC has affirmed. It secondly considers the political
developments that occurred in Egypt during the 19% and 20 centuries and how the president
balanced the need for Egypt’s reform with increasing demands from some groups for Egypt’s

Islamization. This led to the enactment of Article II and its current wording. Since then, the
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SCC has taken on the primary role of determining how Article II applies in Egypt and has
developed its own unique theory of Islamic law in fulfilling this mandate. Finally the paper
considers some Western authors’ often emotional views on Article II and how their arguments

compare to Lombardi’s considered analysis of the SCC’s Article II jurisprudence.

1. Traditional methods of interpreting the shari’ah

Article II of the Egyptian Constitution states that, “the principles of the Islamic shari’ah are
the main source of Egyptian legislation.” By shari’ah, it means God’s law: the ‘path’ that
Muslims are obliged to follow and the rules and recommendations that human salvation
depends on.?? Conceptually, early Muslim legal thinkers deduced that God had placed every
possible human act on a five-part moral scale, ranging from mandatory actions that every
Muslim should perform to actions that should be avoided because they would result in God’s
punishment.?3 Following the shari’ah required Muslims to perform the mandatory and refrain

from the prohibited, and God would reward those who did this.

Although God had provided an indication of what the ‘path’ entailed through his prophets,
their revelations and conduct, and, as some argued, through the workings of the world, the
revelation of the shari’ah was incomplete.?* Therefore Muslim thinkers struggled to determine
what this “path” required in every situation and how God’s commands applied to every
possible human action.?> With this understanding of shari’ah, after the Prophet Muhammad
died, the Muslim community tried to continue to follow God’s way and thus made efforts to
develop a legal code to govern itself based on this path. However there were a number of
issues that the first Muslim scholars disagreed on including who had the authority to interpret
God’s law?¢ and what sources could be drawn upon to identify the shari’ah, including whether

observations from nature or reason could be used to identify God’s path.?’

Some scholars believe that the turning point in Islamic legal theory occurred during either the

22 Clark B. Lombardi, ‘State Law as Modern Islamic Law in Modern Egypt: The Incorporation of the Shari’ah into Egyptian Constitutional
Law’ (2006), 12.

23 Ibid 13.
24 Ibid.
25 Ibid.
26 Tbid.

271bid 14.
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31 or 4% century after the prophet’s death when systematic discussions began about legal
interpretation of the shari’ah.?® Later, somewhere between the eighth and 10™ centuries AD, a
distinct sunni tradition of Islamic shari’ah law emerged.?’ This was particularly due to the
development of independent guilds of Islamic jurists called madhhabs that dedicated
themselves to developing both interpretative methodology and substantive doctrine of the
shari’ah- 3% After a time the guilds were given the task of elaborating God’s path for the
Muslim community. An individual jurists’ interpretation of the shari’ah was referred to as figh

or “discernment” and represented what humans could ascertain of God’s path.3!

Despite the fact that the law guilds agreed on various aspects of legal methodology, substantial
disagreement on important areas of interpretation still remained.3? This resulted in different
theories of Islamic law developing. In some sense this was not a problem for the early jurists
because they held a fundamental belief that only God was infallible and he would not punish
any Muslim who, in good faith, applied a version of figh that turned out to be incorrect.?3 Yet
from these areas of disagreement, two classical theories of Islamic law emerged which were
used to develop an understanding of the shari’ah for the Muslim community. These were

ijtihad and taqlid.

The process of ijtihdd was only undertaken by the most qualified jurists in the guild and it
involved direct engagement with religious texts.>* In this process, jurists drew upon four

sources of religious authority: the Qur'an, hadith, consensus and juristic logic.

Classical jurists would start the process of ijtihdd by analyzing the Qur'an. Although the
Qur'an was considered to be an accurate record of God’s words, only about 500 verses directly
contained legal content, most of which had to do with family law.3> Jurists also faced

hermeneutical problems when interpreting the Qur'an. Even though a verse may address a

28 Ibid.

2 Tbid

30 Tbid

31 Ibid 16-17.
32 Ibid 17.

3 Ibid.

34 Ibid 20-21.

35 Ibid 22.
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certain kind of behavior (which was not always the case), it was not always easy to determine
what actions were being addressed and where a particular action fell on the five-point scale
they had developed.’® Therefore jurists developed various tools to try and identify which
Qur'anic passages were unambiguous and had absolutely certain meaning and thus could be
used as the basis of binding legal rulings for the Muslim community.?’ Texts that were not

absolutely ambiguous were used to make “probable” legal judgments.3?

The jurists also looked to the behavior of the prophet and his companions, as recorded in
hadith, as sources of legal authority. However these texts were also problematic because not all
reports about the prophet’s actions were trustworthy. Some were believed to be third or forth or
fifth-hand accounts and some were known to be forged.’® Also, jurists faced similar
hermeneutical problems with the hadith — if an action was recorded (and therefore undoubtedly
correct), the reason for the behavior might not be apparent.*’ To address these problems, jurists
developed a system of categorizing hadith according to their authenticity and clarity. The most
authoritative hadith were those believed to be of certain authenticity with unambiguous
language; the least were those that had questionable authenticity and were highly ambiguous.
Hadith found to belong to be most authoritative were considered binding.*! In short, the
process of ijtihad firstly involved finding a trustworthy religious text, then interpreting its

meaning.

Jurists also used consensus as a source of religious authority when undertaking ijtihad. This
was because in several hadith God had promised to protect the Muslim community from error
which was understood to mean that the Muslim community would therefore never agree on a
mistaken interpretation of the law.#> As with the other sources of authority, there were also
different understandings of what could be considered legally authoritative. Some believed that
only consensus amongst the first generation of Muslims (i.e. amongst the Prophet’s

companions) could be considered binding while others believed that the work of later scholars

36 Tbid
37 Tbid
38 Ibid 23.
¥ Ibid
40 Tbid 24.
41 Tbid 25.

42 Ibid 26.
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could also be considered.*?

The final source of religious authority for jurists undertaking ijtihad was juristic logic. This
came about because jurists often had to determine the legal status of actions that were not
governed by clear textual commands or consensus. It was eventually agreed that logic could
help determine the moral status of an action. Jurists generally used analogical reasoning when
applying logic, but similarly to their other sources of authority, this interpretative methodology
was problematic.** Sometimes jurists would come up with more than one possible ruling using
plausible analogies.* In the end, it was determined that rulings by analogy could be considered

probable determinations of the shari’ah rather than certain (and therefore legally binding).4¢

One particular controversy about the use of logic as a legal methodology for determining the
shari’ah is particularly relevant to our later discussion of Article II; that is, whether
information outside of religious texts could be used during the process of reasoning by
analogy. Some jurists believed that the legality of an action could be determined by
considering whether its consequences were beneficial or harmful to the actors involved or to
the public at large. This approach is known as utilitarian reasoning.*’” One 12t century legal
theory reasoned that the goals of ahari’ah could be induced from religious texts. By goals, he
meant either the production of a result that was beneficial or one that prevented harm.*® The
benefits could either be specific, i.e. tied to obeying a certain scriptural command, or general,
reasoned out from the implications of the text as a whole.** This later category of general
benefits was divided into three types: necessities, benefits indispensable to human well being

such as religion, self, property, children, reason and honor; needs; and refinements.>

One important supporter of the use of utilitarian reasoning was Najm al-Din al-TafT [died 716

AD] who proposed a controversial method of determining the legal status of an action by

43 1bid 27.
4 Ibid 28.
4 Ibid 30.
46 Tbid 31.
47 Tbid.

48 Tbid 32.
4 Tbid 33.

30 Tbid
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balancing benefit and harm. He proposed that if a jurist had to choose between two laws, he
should choose the one that has as many benefits as possible or the most important benefit.>!
Although his work at the time lacked support, it later had a significant impact on modern legal

thinkers and the SCC.52

The other major approach to legal interpretation used by early jurists was faqlid, a process of
deriving law from the precedents of previous jurists within a particular guild. Although ijtihad
was regarded to be the ideal way of determining the shari’ah, jurists rarely used this method.>3
Instead they tended to work with the rulings handed down by earlier jurists within their guild
by reasoning out the principles behind the earlier ruling and then considering how they applied
in their contemporary context.>* As part of this process, jurists had to determine whether the
earlier rulings were universal legal rulings (rulings that applied regardless of the time or place)
or particular rulings that were dependent upon the particular context in which they were first
determined.’> This methodology had the advantage of making the law more structured and
stable. However, even after its rise, there were still dissenting views both between and within
different guilds on the content of substantive law and the details of interpretative

methodology.>¢

As is evident by now, figh, or the jurisprudence of classical jurists, was not a consistent group
of legal norms, but rather a collection of often competing interpretations of God’s path, each of
which could be considered to be equally valid.’” Even though this reality was accepted by the
jurists, it made governance of the early Muslim community difficult for its leaders who
depended on law being stable and predictable in order to rule. Prior to the 13th century
different theories began to emerge about when it was legitimate for a ruler to impose a
particular understanding of the law which their subjects would be obliged to obey. The most

important theory in this regard was “siyasah shar’iyah” which was developed by a 14th

31 Tbid 39.
32 Tbid 40.
33 Ibid 41.
>4 Ibid 45.
35 Ibid 44.
36 Tbid 45-46.
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century jurist.®

The theory’s name means “statecraft” or “governance” that is consistent with the shari’ah,
simply put, governance in accordance with the shari’ah. Proponents of this theory argued that
a ruler’s law must be consistent with the shari’ah as determined by consultation with classical
jurists and it was legitimate as long as it did not command people to sin and advanced the
public welfare.>® According to this theory, state law could take two forms: either the selection
of figh that courts were required to base their decision making on or the enactment and
enforcement of statutes. With regards to the selection of figh, a ruler could decide to direct the
courts to determine rulings only on the basis of the jurisprudence or substantive law of a
particular sunni guild.®® Codified law could also be enacted on the basis of the universal
rulings determined by the jurists which the ruler would enforce.®! Additionally, the Courts

could be directed to apply statutory law instead of the rules of figh.5?

This theory reflected the key relationship between the leaders of the early Muslim community
and classical jurists: a ruler could legislate, but only within the limits of the principles that the
jurists had identified as universally applicable and only to advance the social benefits that they
had reasoned to be goals of the shari’ah. This Islamic “rule of law” helped to give the Ottoman
Empire important legitimacy in the eyes of the Muslim community and made it one of the
most stable Muslim empires in history.®> It was this characteristic that made later political

groups and rulers in Egypt advocates of this theory.

2. Development towards Article II of the Constitution
To understand how and why Articlell of the constitution was adopted, it is important to
consider legal and political developments that occurred during the 19" and 20™ centuries in

Egypt which led to renewed support for the theory of “siyasah shar’tyah”.

38 Tbid 49.
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19t Century

Towards the end of the 19™ century, although Egypt remained officially part of the Ottoman
Empire, it became in 1882 effectively a de facto British colony.®* It was only in 1922 that it
finally emerged as an independent nation state. Under the leadership of Muhammad Ali [1769
to 1849 AD], Egypt set about establishing new institutions of governance. Muhammad ‘Al1
was particularly interested in European societies which represented, to him, a model of modern
statehood. He sent representatives to study European government and societies and shortly
thereafter imposed major reform of Egypt’s administrative, economic, educational and legal

systems.5

As Egypt began to think about what kind of law it should be governed by, there was increasing
consensus that the system should be more positive — that is, that the decisions of the judiciary
should be drawn from codified law, rather than precedents.®® This move towards codified law
had a number of important impacts. Firstly, it changed the long-standing role that the jurists of
the law guilds had been playing in Egypt,%” reducing their influence significantly. Also, it was
no longer necessary for jurists to have extensive legal training in order to apply this new

codified law which meant that people without classical legal training came to serve as judges. 8

When Muhammad ‘Al1 began his series of reforms, he sought to cooperate with the guilds, but
for various reasons, including self-interest, the guilds, including the prominent the Azhar,
refused to accept the reforms.®® As the guilds’ relationship with the government began to
deteriorate, they also began to lose their public influence.”® At this time Muhammad ‘Alf
decided to establish new national law schools that were unaffiliated with the guilds and taught
curriculum that was influenced by European educational styles.”! Increasingly his government

began to hire these graduates to serve as advisors and civil servants.”? In short, during the 19t

% Ibid 61.
%5 Tbid 62.
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and 20™ centuries, the sunni guilds, including the Azhar, ceased to play a key role in
controlling the evolution of law in Egypt. Instead, government affiliated schools and graduates

took over this role.

As Egypt began to prepare for full codification of its laws, a debate arose as to whether and
how its laws should be made consistent with the shari’ah. As already noted, enacting codified
law was not inconsistent with the theory of “siyasah shar’iyah”, as long as it was consistent

with the rules and goals of the shari’ah.

However in Egypt, the codification of the law took a different direction and was instead
accompanied by its secularization.”? This was for a number of reasons. As codification was
being considered, the government’s advisors were increasingly drawn from the new
governmental legal schools. These graduates did not have the classical legal training of the
guilds and thus limited understanding and commitment to the theory of “siyasah shar iyah™*
that had given the Ottoman Empire its legitimacy in the eyes of the Muslim community. Also,
in the context of Europe’s colonization and Egypt’s new independence, many thought that it
would be wiser to adopt a secular legal code modeled on European systems rather than
shari’ah-influenced laws.”> This decision was a significant point in Egypt’s legal history
because it represented a moving away from the former ideal that Egypt’s laws should be in line
with the shari’ah. Instead it was an official endorsement of a secular position.’® There was

little public resistance to this position at the time.”’

Modern Theories of Islamic Law

Egypt’s political and legal context changed dramatically during the 20™ century which resulted
in new theories of Islamic law being developed. Three theories in particular were influential
during this period and later came to influence the SCC. Before examining the differences
between the three theories, it is worth noting that they had several characteristics in common.

Firstly, all three returned to the basic premise of the Ottoman political ideology: that Muslims

73 Secularization, meaning a move away from being based on the Shari’ah. Ibid 70.
74 Ibid.

75 Ibid 71.

76 Tbid 72.
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could identify universally applicable rulings and the goals of the shari’ah and that Egypt’s
laws would be influenced by these.”® Secondly, they all assumed that Egypt’s law would
continue to be codified rather than based on judge-made precedents.” Thus they focused little
on limiting the role of the judge and his discretion. Finally, the theories were also very anti-
colonial and thus returned to legal terminology used by the classical Islamic jurists although

many terms were subtly redefined.®’

One modern theory of Islamic law came to be termed neo-traditional and upheld that only
classically trained scholars of Islamic law could be trusted to interpret it.%! This theory differed
from classical theories of Islamic law because those who qualified to be jurists had very
different training and institutional affiliations to the classical jurists of the past and use slightly
different methods of interpretation.®? These jurists no longer worked with the primary religious
texts, but applied the process of falfig when determining the shari’ah.®3 Also, these modern
jurists were not brought up with the view that only the precedents of their own guild were
authoritative. Thus they used rulings from a variety of different legal sources, sometimes even
Sh¢iah rulings, to determine God’s path.3* Neo-traditionalist jurists advocated that Egypt’s laws

must be consistent with their own interpretation of Islamic law.

Muhammad Rashid Rida [1865-1935] was the proponent of another modern theory of Islamic
law which came to be termed neo-ijtihdd. His theory was a two-step process, describing how
shari’ah principles could be identified and then turned into codified law to be applied by the
government. First, a religious-legal specialist would look to the Islamic scriptures to find a
body of “universal” rulings and goals of the shari’ah.®> Here his theory departed from the
classical view of ijtihad because he insisted that the only universal, and thus legally binding,

principles could be found in Islamic texts of definite authenticity and certain meaning.®¢ This
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restrictive approach caused him to reject many of the principles that classical jurists had
accepted and to find even fewer universal rulings.?’ Rida also adopted a restrictive view on the
use of consensus, arguing that only principles that the prophet’s companions had agreed on

could be used as authoritative sources of consensus.%8

As this theory meant that less universal principles of the shari’ah were determined, Rida
suggested that laws should instead be based on advancing the goals of the Shari’ah.®® Rida’s
theory was thus largely utilitarian: God had revealed the shari’ah through social outcomes,
either benefits or harms. Laws should then be based on what would best advance the welfare or
the public good of the community by seeking benefits and prohibiting harms.’® Because, in his
view, the principle of welfare was paramount, the universal principles of the shari’ah based on

religious texts could even be set aside in preference to the community’s welfare.®!

A further theory of Islamic law was advocated by Ahmad al-Sanhiirm [1895-1971]. He
proposed a different method of identifying the universal principles of the shari’ah: through
comparative neo-taqlid. Al-SanhiirT believed that comparative and sociological tools could be
applied to the different precedents that had been determined by Islamic jurists over the years to
determine different types of shari’ah principles.®? These he divided into two categories: either
determining them to be fixed rules (to be respected at all times and places) or variable rules
(that only applied in one particular context).”®> States were required to ensure that legislation
was consistent with the fixed rules, but were not bound by variable rulings.** Al-Sanhtri’s
theory was different to the classical taglid process because he suggested that all the various
and competing rulings of the past on a certain subject should be compared to determine an

overarching principle.?> Codified law would then be based on this principle.
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20" Century

Returning to the context in which these theories were being developed, Egypt had just become
an independent state in which Egypt’s new rulers were loath to limit their power

by committing to govern in accordance with the shari’ah.°® Thus the 1922 Egyptian
Constitution did not contain any provision requiring deference to this source of legislation.
Increasingly, however, Egyptians began to challenge the secular nature of the government and
this resulted in a number of new political organizations with Islamist platforms arising who
called for governance in accordance with God’s path.®” One of these new political
organizations was the Society of the Muslim Brotherhood, now commonly known as the
Muslim Brotherhood, who advocated that Egypt should be governed based on the writings of
Rashid Rida.’® The Brotherhood was founded in 1928 by Hassan al-Banna and advocated for
new codes of law to be developed through a process of utilitarian neo-ijtihad.*® Like Rida, al-
Banna and the early brothers supported the idea that universally applicable principles of the
shari’ah could be developed from trustworthy scriptural sources which would then be applied
anew in the contemporary context.!% They called on the state to develop codes of legislation
that conformed to these principles of the shari’ah. The Brotherhood’s popularity soon spread
to all segments of society and it became the first organized political movement of the middle
class. Although al-Banna was assassinated in 1949, the group continued influenced
considerably by Sayid Qutb. His writings particularly promoted the idea that the government

should rule in a way that maximized human welfare.!0!

While the Muslim Brotherhood gained popularity, along with the idea that law should be
developed through the process of neo-ijtihad, Al-Sanhiirm1 was also rallying support for his
proposal to Islamize the Egyptian civil code using comparative neo-taglid.'> As might be
expected, other political factions who adhered to different legal methodology disagreed with

his method of interpretation. Parliament was eventually persuaded, however, and adopted the
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new code in 1948.103

In the years following the adoption of the civil code, strife erupted between secularists and
different Islamist groups who were seeking to return to governance by the shari’ah '°* Political
order was only restored in 1952 when Jamal ‘Abd Nasir seized power. Nasir’s relationship
with Islamist groups was strained, particularly after he began to advocate for the secular
governance of Egypt. In parallel, he also worked to restrain or destroy the various political
Islamic factions. Nasir imposed severe reforms on the Azhar, bringing its university under
central control, and he persecuted and imprisoned many leading members of the
Brotherhood.!> By the end of the 1960s, clandestine organizations inspired by the rings of
Sayid Qutb began to consider the adoption of an Islamic state by force!% while the failures of

Nasir’s regime began to mount.'%’

The Adoption of Article 11

By the end of the 1960’s, Nasir’s regime was showing serious signs of weakness.!® In the
larger context, Arab nations had suffered defeat in the 1967 war with Israel and Egypt was
suffering from an economic downturn.'” After Nasir’s death in 1970, al-Sadat took power,
realizing that Egypt would have to engage in serious political and economic reform to
survive.'' He decided to reach out to Islamist political factions to gain support for these

changes.

In 1970, the government made an important gesture towards the Islamic groups calling for
governance according to the shari’ah.!'' When the new constitution was adopted in 1971,
Article II stated that Egyptian legislation should be consistent with Islamic legal norms and,

“... the principles of the Islamic shari’ah shall be a main source of legislation.” This move
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towards Islamization was only tentative - it did not make the principles of the shari’ah
supreme over all other sources of legislation, but rather it allowed them to be explicitly
considered as a basis for Egypt’s governance. At this stage al-Sadat’s government still hoped
that it could promote a vision of Islamic law that was consistent with its own social and
economic policies.''? However, it was also a concrete sign that he wanted to negotiate with

Islamists on this issue.!!3

After the constitution was adopted, the government released jailed members of the Muslim
Brotherhood and allowed a dialogue to resume on the important question of Egypt’s
governance.!'* Islamists became increasingly vocal in this context, competing to influence the
path of state legislation. The Azhar, the remnant of the former sunni law guilds, became more
assertive at this time, proposing legislative reforms and developing a draft code of figh.!'> The
Brotherhood united with the jurists on some matters but increasingly pursued its own
agenda.!'® Other more radial Islamic organizations also began to gather popular support in

universities and cities.!”

As Islamic groups become increasingly visible, the government continued to pursue reform
that was considered unpalatable to certain groups while preparing Islamic revisions of Egypt’s
legislation.!!® This process involved discussions with various Islamic constituencies, including
the judiciary and the Azhar, and weekly meetings with Islamic figures.!'® The outcome of these
negotiations was the decision to amend Article II to state that the principles of the Islamic
shari’ah would be the main source of legislation. This amendment was approved by the

People’s Assembly on May 22, 1980, ratified by popular vote and became law.!2°

Interestingly, although legislation was required to be consistent with the Islamic Shari’ah, the
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amendment to Article II did not define how the principles were to be identified or interpreted.
Some believe that al-Sadat left the terms of this article vague so that he would have a flexible
basis upon which to develop his own rule based on the shari’ah.'?! Others also say that the
article was enacted in deliberately vague terms because al-Sadat assumed that he would
continue to retain control over the judiciary.!?? In short, Lombardi asserts that Article II of the
Egyptian constitution is the product of a period in Egyptian history where the Egyptian
government, suffering from a crisis of legitimacy and experiencing civil strife, reached out to
Islamists in the hope that a consensus theory of Islamic law would be developed that would
allow it to obtain legitimacy and popular support for its governance of Egypt.!?* The SCC was
given the primary authority to determine how the shari’ah would be applied in Egypt.!?* It
began this process tentatively, but later began to confidently articulate the theory of Islamic

law that would govern its jurisprudence.

3. How Article II is interpreted by the SCC

It was only in 1993 that the SCC felt the need to explain the method it was using to identify the
principles of the shari’ah. 1% Its theory seems calculated to appeal to diverse Islamic groups: it
draws concepts from both classical and modern Islamic legal theories, but leaves its position
unclear on some controversial matters.!?® The method the court is using gives it discretion to
interpret God’s commands in light of reason and utility but also leaves scope for developing

the theory further, in a way to attract more public support.'?’

The SCC explicitly revealed its interpretative methodology in Case No. 7 of Judicial Year 8
(15 May 1993).128 In its judgment, the Court made it clear that the Egyptian government must
respect the principles of the shari’ah that are unambiguously recorded in religious texts that

are known to be authentic.!?® It must also respect the goals or the social results of the
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shart’ah.'3° Before explaining how the court identifies the unambiguous rulings and the goals
of the shari’ah, it is worth noting that the court has rejected the idea that only those with
formal religious training, such as the jurists from the Azhar, can be trusted to interpret the
shari’ah. Since 1993, the court has not once deferred to the opinion of the Azhar or even cited
its jurists to support particular reasoning.!3! The SCC believes that the justices of the court
should be ultimately responsible for interpreting the shari’ah which gives it the practical

benefit of maintaining control over the evolution of its Article II methodology.

The SCC uses a two-pronged test to determine whether legislation is consistent with the
shari’ah. Firstly, the legislation cannot violate any universally applicable scriptural principle
and secondly, the legislation cannot impede the realization of the goals of the shari’ah.'3? To
determine which principles are universal, the court firstly looks to revealed texts: the Qur'an
and hadith. The SCC has not revealed the method it uses to evaluate scriptural authenticity but
from its opinions it is clear that it regards the Qur'an to be authentic and accurate and has
tended to rely on this text in its decision making. With regards to the hadith literature, the SCC
tends to only use these texts occasionally and it has not revealed how it judges the authenticity
of these texts.!3? Indeed the lower Egyptian courts have criticized the SCC for its lack of use of

hadith 134

The court’s method for interpreting texts and finding clear meaning is better articulated and it
has drawn together different methods of interpretation.'?> Firstly, the court looks for the plain
or apparent meaning of the text.!3¢ If it finds that the text is unambiguous, it does not stop there
however. It believes that the interpretation of such texts will not change with time or place and
therefore looks to past rulings from jurists to check to see if its interpretation is consistent with
past understandings.'37 If this is the case, its interpretation is confirmed. In other words, the

court’s method of interpretation is to determine that a ruling is absolutely certain if it is tied to
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a scriptural passage that is certain in terms of its authenticity and meaning (Rida) and in
practical terms has reproduced itself (through the consistent interpretations of other jurists)
over time (al-Sanhtir7).!3® The court’s jurisprudence thus far shows that it has very high
standards for determining authenticity and certainty of meaning and this has practical
implications — it has identified few rulings that are absolutely certain which provide

universally applicable principles.'3°

Even if the court finds that legislation does not violate any legally binding principles of the
shari’ah, this does not mean it is constitutional. It must also pass the second prong of its test —
that it is consistent with the goals of the shari’ah.'#® Like all other theorists of Islamic law, the
court assumes that obedience to Islamic law will promote justice and human welfare.'*! Thus
legislation should work towards and not impede human welfare. Over time a certain pattern
has emerged. The court generally recognizes two types of goals — specific goals, identified
through textual analysis of rulings on certain areas of law, and general goals — the results that

God wants human behavior generally to promote.!'4

In a 1995 decision, the court upheld that whatever God prohibits is likely to harm us and
whatever he requires of us or makes permissible is certainly beneficial.!#* This means that a
governmental law must not violate an absolutely certain ruling of the scripture using the
justification that it will advance, in its opinion, public benefits.!#* The court takes the view that
Muslims must look behind the certain rulings of scripture to consider what social benefits
these seem to promote. When looking for specific goals, the court does not just rely on textual
analysis but supplements this by analyzing historical interpretations of the scriptures.!#> This is
particularly the case if it is not clear what results God wants the certain ruling to promote. It is
clear that this approach still leaves areas of ambiguity, especially when the specific goals are

ambiguous concepts like justice or modesty that have no universally agreed upon meaning, or
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if the goals are to promote the welfare of only a particular class of people, so the court

supplements this with its consideration of the general goals of shari’ah.'4¢

The court asserts that there are aspects of social welfare that particular types of law are
supposed to promote. These are the necessities mentioned in the classical theories of the goals
of the shari’ah. The SCC consistently asserts that these general goals are the promotion of
religion, life, reason, property and honor.'¥’” However the court believes this list is not
exclusive. As a general rule, the court says that the government may not regulate in a way that
decreases the aggregate enjoyment of justice and human welfare in society.'¥® The court
suggest that the justices may use their reason to determine what this means in certain particular

cases.!¥

Finally, if the court finds that there is no universal ruling of the shari’ah applicable and no
specific goal that the law wants to pursue, the principle of utility then guides the court as to
whether the law is constitutional.!>° In this regard, the court has said that the government has

the right to act in a way that reason says will do the community more good than harm.!3!

In sum, the courts perspective on determining the goals of the shari’ah allows it to make
constitutional rulings that rely in part upon subjective judgments and does not require it to
defer to executive or legislative. The court has used this methodology to affirm and reinforce
its liberal constitutional jurisprudence which has affirmed social benefits like property rights

and international human rights.!>?

4. The contrast between Western and Egyptian opinions on Article II of the Constitution
Yistina Salih
As already noted, several Western writers have reacted strongly against Article II of the

Egyptian Constitution, arguing, amongst other things, that it discriminates against non-
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Muslims and curbs individual freedoms. One notable example of such claims is the 2004
article written by Yustina Salih, a PhD student of political science, called 'Law, the Rule of
Law and Religious Minorities in Egypt.''>* Her basic thesis is that Egyptian legislation is
subordinate to the shari’ah which makes it possible for human rights and the protection of
religious minorities to be violated. Looking more closely at her arguments, it is clear that she
has both misunderstood some aspects of the theory of Islamic law that the SCC is using and

made some generalized assumptions which don't stand up to scrutiny.

It is firstly worth noting that Salih's assertions about the way the court is applying Islamic law
are misleading. Salih correctly states that there are different ways of interpreting Islamic
religious texts and she describes the two main theories as either orthodox (where the Qur'an
and shari’ah has universal validity and application) or reformist (where the Shari’ah is
interpreted contextually).!3* Her article then goes on to explicitly state that for the purposes of
her text, she will assume that a traditional or orthodox method of interpretation is used to
interpret the constitution.!>> However this assumption is not correct for a number of reasons.
Firstly, as we have seen, the classical or traditional methods of determining the shari’ah were
much more nuanced than what she has described. Different points of view existed about which
types of religious text should be used to determine the shari’ah and whether other sources of
authority, such as consensus, legal reasoning or the benefits or harm that flowed from a
particular ruling, could be drawn upon. Jurists were also careful in their determining of the
shart’ah. Religious texts considered to be ambiguous or of disputable authority were not used
to make binding judgments for the Muslim community and not all principles of the shari’ah,
extrapolated from religious texts or the precedents of former jurists, were considered to be
universally applicable. Secondly, and most pertinently, the SCC has not been applying an
orthodox or classical theory of Islamic law however defined. It has determined that very few
religious texts can be used as a basis for determining universally applicable principles of the
Shart’ah. Tt also places great emphasis on determining that the law in question will promote
justice and human welfare, thus taking a more contextual approach than what Salih has

allowed for. Salih also asserts that any attempt to deny the universal validity and application of
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the Qur'an and the shari’ah in Egypt has had detrimental consequences.!’® Here Salih is
confusing two different concepts: the shari’ah, the "path" that Muslims are obliged to follow
which governs the Muslim community and the sources that can be used to determine this path,
namely the Qur'an and hadith. The SCC would certainly affirm that the Shari’ah is universally
applicable as the basis of governing a Muslim community. However, it has not taken the view
that the whole text of the Qur'an is binding on all people across time and place, nor that the
hadith are largely binding. It does take into account the determination of contextual benefits
and harms when determining if law is constitutional and it has determined only very few
universal rulings. Furthermore, Lombardi has certainly indicated that the jurists of the court
have some measure of judicial freedom to develop the law according to the principles that they
uphold and thus there is nothing to indicate that any debate on legal methodology results in

exile or being branded a heretic or apostate as she claims at one point in her text.!>’

Salih also asserts that the concept of the "dhimmi" population is being applied in Egypt,
particularly with regards to personal status laws, and that this results in discrimination against
non-Muslims.!3® Unfortunately the jurisprudence described by Lombardi does not address
cases that have involved the constitutionality of personal status laws as applied to, for
example, Muslims and Christians in Egypt. However other authors have addressed her
concern. Dr. Nabil Luga Bibawi, vice-chairman of the Shurd Council's Information and
Culture Committee, responds that the dhimmi contract was officially terminated by the
Khedive in 1856 when he issued a decision that non-Muslims should be accepted in state
positions.!>® The related practice of non-Muslims paying the jizyah tax was also abolished at
this time.'®® Dr. Bibaw1 further asserts that Article XL of the Egyptian Constitution, affirming
the equality of Muslims and non-Muslims in Egypt in terms of rights and duties, counters such
a concept being applied again.'®® Dr. Abd al-Mu’ti Bayyumi, a member of the Islamic
Research Academy, also suggests that the fact that there are different personal status laws for

Muslims and Christians in Egypt, governing areas like marriage and inheritance, guarantees
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their religious freedom.!6? It is not discriminatory because these laws apply universally to all
adherents of the respective religion which, he counters, a person adopts by choice.!®> Dr.
Bayyum1 also asserts that there is no evidence, contrary to what Salih claimed, that Egyptian
law prevents a non-Muslim from testifying in court against a Muslim.!®* If such a law was
based on an article related to the organization of the shari’ah courts, as she claimed, it is worth

noting that these courts have not existed in Egypt for more than 50 years now.!63

Secondly, another of Ydustina Salih's main arguments is that the SCC does not operate
independently from the executive and its interpretation of Article II is dependent on Egypt's
leadership. Therefore, human rights can never be achieved in this context.'®® Lombardi
provides evidence that Salih is wrong on both these counts. With regards to the court's
independence, Lombardi refers to a number of specific cases where the SCC has ruled against
the government and found that laws were unconstitutional on the basis of incompatibility with
the shari’ah, even despite the government's protestations...""®” Indeed in the sixth article, two
cases reviewed prior to 1993, the court found that half of the laws in question were
inconsistent with the shari’ah '%® and after 1993, the court still found laws unconstitutional.!®®
Lombardi does concede that the court is treading cautiously in this regard and may be giving
some measure of deference to the executive.!”” However, it is clear that the SCC is working
with some measure of independence contrary to what Salih alleges. Salih's assumption that
human rights cannot be protected in this context is also premature. Lombardi notes that the
SCC's analysis has, in some cases, explicitly made reference to international human rights
when considering what the concept of welfare means in the context of determining the goals of

the shari’ah.'’' Specifically, Lombardi quotes rulings of the court that have found in favor of
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the rights of women,!7?> considered the best interests of the child'” and upheld the right to own
property.!’* These decisions are consistent with Egypt’s international human rights obligations
and show that it is possible to both implement the rules of the Shari’ah and uphold human

rights principles.

Thirdly, Salih claims that the SCC’s interpretation of the shari’ah is dependent upon the
interpretation of those in leadership, presumably referring to the justices of the court.!” The
fact that the court, through its Article II jurisprudence, is working to uphold its own precedents
and the liberal constitutional principles it has already affirmed through its rulings, shows that
the court’s law is, in fact, more stable than what Salih claims. Secondly, Salih suggests that the
judges are only making subjective judgments because there are no criteria to establish what
constitutes, for example, a violation, and therefore judgments tend to be based only on
governmental decisions.!”® There are a couple of assumptions that need to be countered in this
statement. Firstly, that the decision making of the court is based on some subjective
considerations is a negative thing. This is not necessarily the case. Lombardi has affirmed that
the court is looking beyond the universal rulings of the shari’ah to consider what kinds of
social results the rulings seem to promote!”” and that these interpretative judgments have been
used to promote human rights and liberal constitutional principles. These are positive
outcomes as we have already noted. Moreover, in common law countries like America,
Australia and Britain, where codified law plays a minor role in the legal system compared to
judge-made law, value judgments are regularly made as part of the decision making process.
The exercising of discretion by justices does not therefore necessarily mean that the legal
system is corrupt, as Salih seems to imply. Secondly, it does not automatically follow that if
the judges in the SCC are making subjective judgments, these are being made according to the
government’s wishes. On the contrary, Lombardi notes that the SCC has never explicitly

suggested that it has to defer to the executive in its reasoning.!”® Instead it has reviewed
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governmental legislation aggressively '’ and worked to create a modern theory of Islamic law

that is largely independent from governmental influences.

Finally, Salih claims that Article II has important cultural ramifications for creating and
sustaining power relationships in society and making groups from various backgrounds unable
to attain equality. Although the cultural ramifications of Article I are somewhat beyond the
scope of Lombardi’s thesis, intuitively this claim is questionable. It is true that Egypt is a
religious society, but this is one of the reasons why, in fact, Article II of the constitution was
originally enacted. Lombardi and other authors!3® suggest that political groups, with
considerable public support, were calling for greater Islamization of the law, particularly as a
reaction to the earlier secular and colonial influences on its codes. Articlell was a concession
to this influence. It therefore is inaccurate to say that this provision has created and sustained

the power relationships prevalent in Egyptian society.

Majdi Khalil

Majdi Khalil is another writer who strongly opposes Article II of the Egyptian Constitution. He
shares some of the concerns of Yiistina Salih, particularly in relation to the independence of
the judiciary,'®! which we have already discussed in relation to Salih’s arguments on this issue,
and he also raises several further objections to the article. One of these is that the “ideological
orientation” of the constitution provided by Article II clashes with the rights and freedoms
guaranteed by it,'8? particularly with the right to “individual freedom” enshrined in Article XLI
of the constitution.'® Indeed, he quotes, “the overall orientation of the legal system has been
altered by the constitutional text that [makes] Islamic jurisprudence... the principle source of
legislation.”!8% A close examination of these claims shows that Khalil is actually asserting a
number of things. Firstly, that individual freedom is impossible in light of the influence of the
shari’ah on the constitution. Lombardi’s analysis provides an alternative view, one which he
has substantiated by analyzing the SCC’s jurisprudence, not by claims alone. He argues,

instead, that the court has upheld individual rights, for example, in the framework of
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determining what the concept of welfare entails.'®5 Secondly, that Article II is inconsistent with
the rest of the constitution. As we have already noted, the SCC’s Article II jurisprudence has
been conscientiously inline with the other liberal constitutional principles it has upheld!8¢
serving to reinforce this case law rather than to contradict it. Thirdly, that the influence of
Article II has somehow changed the orientation of Egypt’s legal system against Egypt’s
citizens.!®” Dr. Bibawi’s response to such a view is that Egypt’s legal system is not as closed as
this claim seems to suggest because Article II does not prohibit other sources of legislation
being used.'®® One example is with regard to personal-status matters that apply to Copts -

special legislation is applied.

Khalil also asserts that Article II “goes against” other rights enshrined in international
agreements, particularly in the areas of women’s status, the rights of non-Muslims and
religious freedom.!8? In fact, freedom is only allowed to the extent that the Shari ah permits.'°
As already noted in relation to Salih’s claims about human rights, the jurisprudence of the
court does not support this assertion. Lombardi instead insists that the SCC’s Article II
jurisprudence demonstrates that the court has been reluctant to consider any principles which
violate the norms of international human rights.!”! With regards to women’s rights, in one
decision, the court found that legislation prohibiting the nigab in schools was constitutional'®?
and in another case, that women should be treated generously in cases of separation.'®> These
decisions certainly do not reinforce the presumptions that many have about the shari’ah's

restriction of women’s rights.

One final claim that Khalil makes is that Article II is often misused by the courts to make,

presumably, questionable decisions. He makes reference to a certain case, in this regard, where
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two persons were separated due to a court verdict.!** Khalil does not reference the decision in
question so it is difficult to determine whether his analysis of Article II’s impact on the judges’
reasoning was accurate or even if it was the SCC who issued the decision. However, the case
does not appear to be in line with the constitutional court’s other determinations. The principle
of the right of a person to choose his/her spouse,'® a key human rights principle regarding
marriage, has been upheld in other judgments so we cannot assume that this claim is

necessarily correct.

‘Adil Jind1

‘Adil Jindi, a French-based writer on Middle East issues, also briefly discusses Article II in his
discussion of “The Islamization of Egypt over the Past Few Decades”, stating that the article
“provides the legal basis to discriminate against and to marginalize the Copts in their own
homeland.”% Like Salih, Jindi argues that Copts are being subjected to dhimmi status because
of the operation of the Shari’ah in Egypt.'”7 As discussed in relation to Salih’s similar
objection, the concept of dhimmi status is no longer applied in Egypt, therefore this argument
does not support his view that Copts are being discriminated against and marginalized on this
basis. More broadly, Jindi does not substantiate the claim that Article II is being used to
discriminate against non-Muslims. Certainly the constitution upholds that Muslims and non-
Muslims are equal in terms of rights and duties in Egypt!*® and the SCC seems to be applying
Article II with care to uphold principles of justice and human welfare. Without a closer
examination of Article II jurisprudence that particularly applies to the situation of non-

Muslims in Egypt, this argument cannot be substantiated.

Egyptian views

It is conceivable that the previous three writers, all currently based in the West, have been
influenced by the anti-Islamic sentiments now prevalent in the region and, as such, have taken
an unnecessarily dark view of the influence of Article II on the Egyptian legal system. The

contrast is particularly stark when considering the well-reasoned arguments of Lombardi,
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compared to the often unreferenced or unsubstantiated assertions, assumptions or reactions
made by these three authors. Indeed intellectuals in Egypt take a more positive stance on the
issue of Article II, including scholars from both Coptic and Muslim faiths. BibawT’s
perspective on the influence of Article II, as a prominent Coptic figure, is important in this
regard. He rejects the claims put forward by Salih and argues that the application of the
Shari’ah does not affect the rights of Copts.!® Although he is just one Coptic voice, it is worth
noting that his stance stands contrary to the arguments put forward by Salih, Khalil and Jindi.

As an Egyptian and a Copt, his view certainly must be given some consideration.

Conclusion

This paper has aimed to clearly describe the method that the Supreme Constitutional Court, the
court which carries the mandate for determining how Article II of the constitution is applied in
Egypt, uses to determine how the shari’ah applies in Egypt. Contrary to vocal Western voices,
the analysis provided by Lombardi suggests that the court has developed a methodology that
draws from various classical and modern Islamic theories of law which is being used to make
decisions that promote justice and welfare in Egypt and to uphold international human rights
norms. Although the court is still young, its jurisprudence thus far does not indicate that it is
using the shari’ah to curb the rights of non-Muslims or to intimidate those who question its
methodology nor is it operating as a de facto arm of the executive. The views of prominent
figures in Egypt are much more positive about the operation of shari’ah law in Egypt and need

to be given weight in the debate about Article II of the Constitution.
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nd: Commentary on Yustina Salih’s Articl
Arab-West Report, December 20, 2005
Title: Questions concerning Yistina Salih: Article II of the Egyptian Constitution

Author: Cornelis Hulsman

A list of the questions submitted to Egyptians, concerning the article, written by Yistina Salih

on Article II of the Egyptian constitution.

[Editor: With an update about what happened to these questions in January and February
2006]

These questions were formulated, together with a one-page text explaining why there is a need
to respond to the Yustina Salih article, in February 2005, with the help of Prof. Dr. Mike
Fowler, US human rights lawyer and former professor of mass communication at the AUC.
Throughout 2005, they were presented to many of Egyptian specialists, but only two
responded, Dr. ‘Abd al-Mu‘tt Bayyiimi and Dr. Nabil Luqa Bibawi. We are very grateful to

them.

Human rights lawyers, some working for Egyptian NGOs, others known for their media
comments on similar subjects were asked to respond, but never actually responded. Prominent
Egyptian authorities were also asked for a response, but again no response was forthcoming
which AWR found disappointing.

The only conclusions we can draw from the non-responses throughout the year are that:

- It is extremely hard to get responses to questions for which more is needed than a personal

opinion. Egyptians, including some of the experts we have consulted, speak frequently
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about western distortions, but they need to make an effort to actually respond to specific
questions. Some do while many others do not.

- Language is often an obstacle. Many of the experts consulted are experts in Egyptian law,
but do not read English and thus, in July 2005, we translated the questions into Arabic. A
problem remains that they were not able to read the original English article of Yiistina Salih
or other publications in the West and therefore probably hardly realized the impact of such
unchallenged publications in the West.

- We have not been able to find relevant scholarly articles in Arabic dealing with the
questions by Yustina Salih or other western authors. Egyptian scholars would do well to
address questions, even if they respond in Arabic, because at least then, translations could

be made.

Egypt and Islam are definitely often misrepresented in western articles and reports, but

Egyptians in general, are doing an extremely poor job in responding to this.

Questions:

Questions about Article II of the Egyptian constitution:

1) Could you provide me with the text of Article II in the Egyptian constitution and how that
text should be explained?

2) Since which year has the Egyptian constitution referred to the Shari’ah? Have the
formulations referring to the shari’ah in the constitution changed since it was first mentioned
in the constitution and if so, why?

3) When and why was the amendment made in Article II of the constitution, changing from the
shari’ah as "a main source of legislation" to "the main source of legislation." How has this
change affected legislation?

4) Is the explanation correct that Article II means that "the principles of the shari’ah are the
main source of legislation." Who decides what the principles of the shari’ah are?

5) It is correct that proposed laws, before they become law, should be compared to the
principles of shari’ah and should not be in violation with its principles? Who decides whether
proposed new laws are not violating Article II of the constitution?

6) Salih explains that, for the purpose of her article, she uses "a traditional" conception of the
shari’ah. Is this the conception the Egyptian judiciary uses when Article II of the constitution

is involved? She later writes that Egypt's Supreme Constitutional Court is "seen to be adopting
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a midway position between the traditional conceptions of Islam and a more liberal
interpretation.”" What is the interpretation of the shari’ah used?

7) Salih refers to "traditional shari’ah scholars" who refer to believers of other faiths as
accepted, but not equal to Muslims. Is this the position of authorities that decide what the
principles of the Shari’ah are?

8) The concept "accepted, but not equal” is linked to the dhimmi status. Since when has the use
of the concept of dhimmi been abolished and how did this affect Egyptian legislation?

9) Many authors refer to the concept of citizenship, all citizens being equal before the law
(Article VIII of the constitution). How is the concept of citizenship used in Egyptian
legislation and jurisprudence? Do you have examples of how this concept has been used in
Egyptian legislation?

10) Salih states that Article II of the constitution is inconsistent with other articles providing
equality (Article XL), freedom of belief (Article XLVI) and equal opportunities for all
Egyptians (Article VIII). How do you explain this?

11) The 1923 constitution stipulated that "freedom of religious belief is absolute." Farah Fudah
has argued that freedom of religious belief, following the acceptance of Article II of the
constitution, has become a very limited concept. How did the interpretation of articles on
freedom of belief change after the constitution started referring to the shari’ah as the main
source of legislation. Could you provide examples?

12) Is there a hierarchy in the articles of the Egyptian constitution? Meaning that, if Article II
and Articles 40 and 46 (regulating freedom of religion and religious practice) conflict in a
particular application, that Article II should dominate? Or there is no hierarchy of articles in
the constitution, all articles in the constitution being equal and thus no law can violate any of
the articles in the constitution?

13) Could you provide examples of jurisprudence in which judges had to weigh both Article II
and Articles 40 and/or 46 and/or 8 of the constitution?

14) Salih notes that Egyptian law upholds the principle of equality before the law regardless of
the circumstances and legal status of people, but she interprets Case no. 4 of 1971 before the
Supreme Court [regarding different personal status laws for Muslims and Christians and
therefore violating Article VIII of the constitution regarding the principle of equality] as an
example to show that there are loopholes. How does Egypt draw the line between the principle

of equality and public policy or interest?
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International treaties ratified by Egypt:

15) How should Egyptian reservations upon the ratification of the International Covenant on
Civil and Political Rights in Egypt be explained? This covenant, which gave legal force to the
Universal Declaration of Human Rights, obliged countries to pass laws to protect them and
excise laws that violate them. Egypt attached a statement "Taking into consideration the
provisions of the Islamic shari’ah and the fact they do not conflict with the text annexed to the
instrument, we accept, support and ratify it." How have Egyptian legal scholars interpreted this
statement? Do they read it to mean what it appears to say, that the Shar’ah and the UN
Universal Rights are compatible? Or that Egypt accepts the Universal Rights only to the extent

that they do not contradict the shari’ah?

Questions about laws other than the Egyptian Constitution:

16) Several articles in Egyptian law are made to protect the country from religious unrest. How
does Egyptian law balance the protection of society (community) and individual freedoms?

17) Article 98F of the Penal Code prohibits citizens from ridiculing or insulting any of the
officially recognized religions or inciting sectarian strife. Could you provide jurisprudence of
how this law has been applied in practice? What cases are known that show how judges have
applied this law? Article 98F was invoked against A/-Naba' newspaper that published an
article in June 2001 alleging sexual misconduct in a Coptic Orthodox monastery. How was this
article used? Do you have the reference to a case number and could you provide other
examples?

18) Article 160.2 prohibits sabotage and defacing places of worship that are designated for
religious practice. Could you provide jurisprudence of how this law has been applied in
practice? What cases are known that show how judges have applied this law?

19) Article 161.1 makes deliberate alterations in the publication of the text of a holy book
whether it is the Qur'an or Bible punishable by law. Article 161.2 prohibits ridiculing any
religious ceremony. Could you provide jurisprudence of how these laws have been applied in
practice? What cases are known that show how judges have applied these laws?

20) According to Egyptian civil law, clauses 135 and 136 of the official government
communiqué number 5 in 1970, no one was allowed to convert to Islam under the age of 16. Is
it correct that item 2 of Civil Law no. 12, 1996 stipulates that the minimum age for conversion

of non-Muslims to Islam is 18?
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21) How do Egyptian courts deal with cases of conversion by non-Muslims to Islam? Are there
cases you could refer to? Or do such cases not come before court? If so, how are they legally
dealt with?

22) The case of Wafa' Costantine has resulted in a discussion about the religious counseling
sessions before someone formally converts? Are these religious counseling sessions mentioned
in laws or in administrative regulations?

23) The Egyptian High Court ruled on April 8, 1980 that the shari’ah would need to be applied
in cases of religious conversion: "In so far as the person mentioned is an apostate from the
sublime Islamic law, he no longer has any civil rights from the government with all its
institutions." [Reiss, 1998, 295; MacLaren, Religious Freedom, 5] Are there other, more
recent, rulings about cases of religious conversion?

24) What is the implication of "losing one's civil rights?" Is that person deprived of the right to
take care of his or her underage children? If the man converts, but the woman remains Muslim,
can the Personal Status Court rule the couple divorced? Does the convert from Islam lose the
right to inherit and the right to make contracts, as well as his or her right to move freely?
[MacLaren, Religious Freedom, 5].

25) Inheritance laws in Egypt are based on the Shari’ah regardless of one's religion. According
to the International Religious Freedom Report of 2004, "Muslim female heirs receive half the
amount of a male heir's inheritance, while Christian widows of Muslims have no inheritance
rights. A sole female heir receives half her parents' estate. The balance goes to designated male
relatives. A sole male heir inherits all his parents' property."

26) Case No. 74 of 1997 supported the appeal of a Christian woman who wanted the maximum
age of custody of the Shari’ah to be applied on her child because it was higher than the
maximum age in Coptic canonical law. The court accepted after it had consulted Pope
Shenouda. Salih explains this as a politically-motivated application of the law, but one in favor
of a non-Muslim. How do Egyptian judges rule in politically and religiously sensitive issues?
How do they take those sensitivities into account?

27) What are the current laws regulating building and restoring houses of worship? Do
Egyptian laws and regulations differ between building and restoring mosques and churches?
28) Is it true that the “Hamaytint” line is no longer in force? Since when or which decision or

law?
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Shari’ah

29) What is, apart from Article II of the Egyptian constitution, the place of the Shari’ah in
Egyptian legislation? To what extent does the Shari’ah apply to non-Muslims in Egypt? Salih
states that non-Muslims have no individual rights concerning inheritance and guardianship in
cases of mixed marriages. Is this true and could you explain the Egyptian position on this?

30) Salih writes that "the testimony of a non-Muslim against a Muslim is not acceptable in a
court of law." Salih's text does not refer to civil law, but to Article CCLXXX of the Decree on
the Organization of the Shari’ah courts.

a) Are the testimonies of non-Muslims against Muslims or vice versa in all circumstances
equal before civil courts?

b) Do shari’ah courts exist or are the courts she refers to only dealing with personal status
issues. If they exist, what is the place of shari’ah courts in Egypt? What is their authority and

what issues do they rule about?

Third: Hani Labib, AWR’s Managing Director, “Article Il and Freedom of Belief”

Article II of the Constitution, which reads that “Islam is the religion of the state, Arabic its
official language and the principles of Islamic shari’ah are the main source of legislation,” is
one of the most controversial constitutional articles when it comes to freedom of belief in

Egyptian society or when handling Egyptian Christian citizens’ cares and problems.

Some have reduced a large part of the arguments over the constitutional amendments of 2007

or discussions about the constitution after January 25, 2011 only into Article II.
The arguments over Article II have actually outnumbered all others on the 34 constitutional

articles amended in 2007 or the arguments related to the new constitution after January 25,

2011.
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History?2%
It might be useful to give a historical synopsis about Article II and the freedom of belief in

consecutive Egyptian constitutions.

Article IT in Egyptian Constitutions from 1923 to 1970

Constitution Relevant Articles

1923 Constitution |Article III: Egyptians are equal before the law. They shall have
equal civil and political rights and observe public obligations
without discrimination on the bases of origin, language or
religion.

Egyptians are exclusively entrusted with public positions, civil
or military while foreigners shall be barred from such posts
unless otherwise stated by the law.

Article XII; Freedom of belief is absolute.

Article XIII: The state shall protect the free practice of religious
rituals and beliefs according to applicable norms in Egyptian
territory with no prejudice to public order and morals.

Article CXLIX: Islam is the religion of the state and Arabic its
official language.

1930 Constitution |Article III: Egyptians are equal before the law. They shall have
equal civil and political rights and observe public obligations
without discrimination on the bases of origin, language or religion.

Egyptians are exclusively appointed to public positions, civil or
military, while foreigners shall be barred from such posts unless
otherwise stated by the law.

Article XII: Freedom of belief is absolute.
Article XIII: The state shall protect the free practice of religious
rituals and beliefs according to applicable norms in Egyptian

territory with no prejudice to public order and morals.

Article CXLIX: Islam is the religion of the state and Arabic its
official language.

200 Nijjad al-Bura’i, Research: Freedom of Belief in the Egyptian Constitutional System, training workshop for lawyers on: the legal protection
for the freedom of belief, Sharm al-Shaykh 14-17 of September 2005.
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1953 Constitutional

Article IV: Freedom of belief is absolute. The state shall protect the

[Declaration free practice of religious rituals and beliefs according to applicable
norms in Egyptian territory with no prejudice to public order and
morals.

1956 Constitution |Article III: Islam is the religion of the state and Arabic its official

language.

Article XLIII: Freedom of worship is absolute. The state shall
protect the free practice of religious rituals and beliefs according to
applicable norms in Egyptian territory with no prejudice to public
order and morals.

1958 Constitution

The constitution did not deal with the issue of freedom of belief.

1964 Constitution

Article V: Islam is the religion of the state and Arabic its official
language.

Article XXIV: Egyptians are equal before the law. They shall have
equal civil and political rights and observe public obligations
without discrimination on the bases of origin, language or religion.

Article XXXIII: Freedom of worship is absolute. The state shall

protect the free practice of religious rituals and beliefs according to

applicable norms in the Egyptian territory without prejudice to
ublic order and morals.

1971 Constitution

Article II: Islam is the religion of the state and Arabic its official
language. The principles of Islamic shari’ah are the main source of
legislation. (Amended in accordance with the results of the
referendum over the constitutional amendment held on May 22,
1980).

Article XL: Egyptians are equal before the law. They shall have
equal civil and political rights and observe public obligations

without discrimination on the bases of origin, language or religion.

Article XLVI: The state shall guarantee the freedom of belief and

rotect free practice of religious rituals.
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There were several draft constitutions that dealt with religion and the freedom of belief?%! as

follows:

IDraft constitution [Relevant Articles

1954 draft Article XI: Freedom of belief is absolute. The state shall protect the

constitution free practice of religious rituals and beliefs according to applicable
norms in Egyptian territory without prejudice to public order and
morals.

Article CXCV: Islam is the religion of the state and Arabic its
official language.

People’s Article II: Islam is the religion of the state and Arabic its official
Committee for language. Islamic sharT’ah is the main source of legislation. For
Constitutional non-Muslims, their rituals shall be effective on practice of religious
Reform rituals, personal status affairs and election of their spiritual leaders.

Article XXXI: Freedom of belief shall be protected. The state shall
guarantee the free practice of religious rituals within the boundaries

of the law.
Dr. Muhammad  Chapter 1 (nation and state): Egypt is part of the Arab nation. Islam
‘Asfir’s Draft is the religion of the state, Arabic its official language and principles

of Islamic sharT’ah are the main source of legislation.

Al-Ghad Party’s [Article I: Egypt is a parliamentary republic with full sovereignty.
2005 Draft The state is a free, independent democracy. Islam is the religion of
Constitution the state, Arabic its official language and Islamic shari’ah is the
main source of legislation.

Legislations shall guarantee citizens’ freedom of opinion,
expression, work and earning. They shall also guarantee all
freedoms and rights stipulated in the Universal Declaration of
Human Rights. The people are the source of authorities, exercise
and protect their sovereignty, safeguard their national unity, seek
African, Arab and Islamic unity and believe in the values of peace
and cooperation with all peoples of the earth.

Article XIV: Freedom of belief is absolute. The state shall protect
the free practice of religious rituals and beliefs according to
applicable norms in Egyptian territory without prejudice to public
order and morals.

201 “Jsam al-Islambili, Study: Religious Identity of Egypt Is Clear in all of its Old and Modern Constitutions, al-Karamah Newspaper, 14 of
February 2006 — Issue No.19, Cairo
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In 1980, 22 President Anwar al-Sadat responded to demands and pressures by Islamist
movements in return amending the article from “six-year term” to “more terms”. The phrase

was added to allow him to remain in power as long as he wanted.

The amendment of Article I was supposed to be referred to a People’s Assembly committee
composed of Albert Barsiim, the former Minister of People’s Assembly Affairs, Hanna Nartz,

a lawyer and member of the Bar Association council, and another Coptic person.

Counselor Hamid al-Jamal attended the committee meetings in his capacity as the legal advisor
to the People’s Assembly in order to prepare the report which would be sent to the People’s

Assembly so the amendment might be approved before being put to a referendum.

The three Copts objected to the addition of two letters alif and 1am, which denote the definite
article in Arabic, to the word masdar (source). They based their objection on books written by
some scholars, including Ibn Taymiyah, along with old interpretations that stated Copts were

second-class citizens.

Dr. Sufi Aba Talib, the then-Speaker of the People’s Assembly, told them, “You are uttering
words that have no basis in the shari’ah or in Islam. The principle is ‘what we get, you get, and
what we should do you should do’. What you are saying is not applicable when citing the
principles of Islamic shari’ah.” The three Copts opposing the amendment, however, withdrew
and a crisis erupted. When President Sadat entrusted Major General Muhammad al-Nabaw1

Isma’1l, the Minister of Interior at the time, to probe the issue.

Isma’1l asked Counselor Hamid al-Jamal who replied that the addition of the definite article in
the Arabic text did not change the matter and that the Islamic shari’ah would not be
implemented by the force of the articles of the constitution, but rather by the Egyptian

legislator’s will.

In other words, when a law is being drafted, there has to be reference to the shari’ah in all
doctrines and selection of the applicable provisions to be enacted in the form of laws such as

inheritance, wills and endowments. Accordingly, the Copts’ fears were unjustifiable given that

202 Interview with Counselor Hamid al-Jamal: Coptic Fears Are Illusionary! al-Ahram Newspaper,15t of April 2011, Cairo.
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the shari’ah would not be applied by judges or anyone else, but rather through man-made laws

conforming to the principles agreed upon by scholars?%3,

Counselor Hamid al-Jamal wrote a report explaining this issue decisively and clearly to
emphasize that this article would not be interpreted separately from the rest of the constitution
articles pertaining to equality and the rule of law. President Sadat agreed.

13

Islamists wanted to put the wording as follows: ““...and the general principles of Islamic
sharT’ah are the main source of legislation”. Sadat refused this on the grounds that Egypt was a

state of law?204,

Key points?%3
In this regard, a number of principles have to be highlighted in the form of introductions for
discussion on the arguments sparked by Article II of the constitution like the case of the 2007

constitutional amendments and the constitutional declaration after January 25, 2011.

First Point: The 2007 constitutional amendments envisaged the amendment of Article I of the
constitution, which read that the “Arab Republic of Egypt is a democratic state based on
citizenship. The Egyptian people are part of the Arab nation that works toward the realization

of its comprehensive unity.”

This is also related to the amendment of Article V stating, “The political regime of the Arab
Republic of Egypt is based upon a multi-party system within the framework of the basic
principles of the Egyptian society mentioned in the Constitution. Political parties shall be
organized by the law. Citizens have the right to form political parties according to the law and
no political activity shall be exercised or political parties formed on the basis of religion or on

gender or racial discrimination.”

203 [nterview with Counselor ‘Adil Farghali: Former Head of the Administrative Court of Justice Uncovers his Secrets (1-2), al-Shuriiq al-
Jadid Newspaper, 5" of July 2011 — Issue No. 885, Cairo.

204 Interview with Counselor Hamid al-Jamal: Coptic Fears Are Illusionary! previous source.

205 Hani Labib, Study: Article II...Political and Not A Constitutional Debate! Rose al-Yiisuf Newspaper, 27™ of March 2007, fourth monthly
issue, Cairo.
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This amendment banned the mixing of religion into politics and promoted citizenship as a
basic principle to avoid the political, economic, social and religious freedoms for all Egyptian
citizens being restricted by the Islamic shari’ah through interpretations that are a far cry from

true religious teachings.

The amendment did not oppose that religion is a personal relationship between a citizen and
his/her beliefs. Thus, the constitution and laws remained the general framework capable of

drawing the features of Egypt’s future.

The civil nature of the constitution established the system of individual and collective rights of

all Egyptians without prejudice to their beliefs and religions.

Second Point: The argument about Article II, which was not originally proposed in the first
place among the 2007 amendments, gave birth to many perspectives considered as political

and ideological scenarios regarding Article II.

A camp of Egyptian Muslim and Christian intellectual and political elite along with some
Christians refusing Article II or any other texts involving religious content called for removing
it completely from the constitution. This group linked its cancellation to entrenching
citizenship and argued that the amendment contradicted other constitutional texts and should

not have existed in an integrated constitution.

The opposite camp, mainly the Muslim Brotherhood, Salafis and the al-Jama’ah al-Islamiyah,
vehemently supported this article and said its omission from the constitution would mark the
beginning of sedition within the Egyptian society. This team was more inclined to emphasize

that Article II did not impinge upon any of the Egyptian Christian citizens' rights.

A third group called for amending the constitutional article by offering some alternatives
which included adding Christianity as the state's official religion or stating that the purposes of
the shar1’ah, the divine faiths and the Universal Declaration of Human Rights were the main
sources of legislation. The third proposed alternative was that the principles of Islamic
shari’ah, Christianity and the international conventions on human rights would be the main

sources of legislation.
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A fourth group viewed that the problem was not actually in the constitutional texts inasmuch as
in the use of Article II for some political gains, consequently resulting in the discrimination,

exclusion and marginalization of Egyptian Christians.

Third Point: Article II of the constitution has been politically used by some movements in
issuing fatwas and controversial ijtihads that have nothing to do with true Islam. Accordingly,

there are fears that in the future this article would be a source for sedition and sectarian strife.

For example, Article II was used for announcing that killing Dr. Nasr Hamid Abl Zayd was a
lawful act because he had abandoned his Muslim faith and that he must be separated from his
wife Dr. Ibtihal Yinis by a court decision in what was perceived as literal and random

application of the constitutional text.

The Egyptian society now is suffering from sectarian tension based on discrimination and
fanaticism, along with other violations. This could take place through the exploitation of
Article II for committing other violations. The real problem is not basically whether or not to
consider religion as the reference for the Egyptian state but rather in the state's interference in

individual lives and beliefs.

Basic Facts
Article II was not originally included among the amendments proposed by former President
Husn1 Mubarak to the People's Assembly and the Shiira Council in 2007 or afterwards in the

constitutional declaration which followed the January 25, 2011 revolution.

It was proposed to amend Article I by stressing as a constitutional text the principles of
citizenship, equality and non-discrimination among Egyptian citizens given that Article I is the
main theme of the constitution. Moreover, the amendment of Article V would guarantee of

civil state.
The constitution, before the 2007 proposals, did not consider Article II as the sole source, but

rather a main source of legislation, which means there were other sources. The wording of the

constitutional text of Article II is addressed to the legislators and not to judges in courts nor to
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the people in general and that is why it was not translated into man-made laws, but it was

meant to guide legislators to observe the principles of Islamic shari’ah when drafting laws?2%,

The Muslim Brotherhood, Salafists and al-Jama’ah al-Islamiyah have managed to lure some
Christians into discussing Article II by assuring them of their right to have a political entity
representing their group, nourishing fears among many Christians and prompting some to call
for canceling Article II. It has been an attempt to drag public opinion to a debate over this

detestable sectarian issue.

The system of citizenship in the way it is stated in Article I goes beyond talking about
Christians and Muslims in a larger and more comprehensive sphere to buttress political,
cultural, social, economic health and environmental rights for all Egyptian citizens through

emphasizing individual and collective rights.

The principle of citizenship, according to the text of Article I, does not contradict religion or
the practice of religious rites. It is considered a constitutional guarantee for equality in rights

and compliance with obligations for establishing the future of the Egyptian civil state.

Examples of Arguments:

Here are some examples of sophist sectarian arguments which revolve around Article II of the
constitution like an e-mail sent by the Hiwar Centre for Development and Media, indirectly
affiliated to the Muslim Brotherhood group, titled “Together, We Collect 10 Million Signatures

to Keep Article II of the Constitution.”

The message reads, “To all those who are keen to maintain the stability of our beloved Egypt.
A group calling itself, Coptic and Muslim Intellectuals, seeks to launch a front bearing the
names of one million Copts and aims at omitting the Islamic sharT’ah article from the
constitution under the pretext of establishing the principle of citizenship, a matter which makes
us, who are concerned with the stability of our beloved Egypt, refuse this call and collect 10
million signatures through the internet to adhere to Article II of the constitution which

stipulates that Islam is the main source of legislation. Muslims constitute well over 90% of the

206 According to the statements of Dr. Mufid Shihab, Nahdit Misr Newspaper, 25" of February 2007, Cairo.
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population and all countries' constitutions and laws are drafted in accordance with the

majority's beliefs.”

This statement was signed by an Egyptian journalist.

The cited statement envisages bargaining and some sort of incitement to get involved in
sectarian arguments. No one knows who these intellectuals are. It is very serious to promote
such messages which voice, in one way or another, the Brotherhood-leaning center’s
convictions. The type of citizenship propagated by the Muslim Brotherhood in their
orientations for political purposes before the public opinion does not admit the group’s

ambiguous views regarding the issue of majority and minority.

Citizenship, after all, is a package of political, cultural, economic, social and health rights
within the framework of personal and collective rights. It is not, by any means, an argument
about the predominance of the majority over the minority2°’. This has to do with some calls to

transform Egypt into a religious state.

Remarks on Article 11

The Muslim Brotherhood, Salafists and al-Jama’ah al-Islamiyah exploited the opportunity of
discussing any constitutional amendments in order to promote their beliefs and send certain
messages, capitalizing on opportunities and circumstances. This appears clearly in limiting the
discussions about constitutional amendments to focusing on the amendment of only Article V,
which bans the setting up of any party on religious basis as well as keeping Article II
unamended. There was an attempt to push Egyptian Christians and public opinion into

discussing this sectarian topic.

The Muslim Brotherhood, Salafists and al-Jama’ah al-Islamiyah are considered one of the
main reasons for the cited anxiety of some Christians in Egypt about keeping Article II
unamended. These concerns make sense in light of the ongoing evasions by political Islam
movements that tamper with the nation’s destiny by circulating?® that Article II allows the

setting up of parties on a religious basis, in direct reference to their goal to have a political

207 Model of a statement by Mamdiih Isma’1l (lawyer of the Islamic groups) on 8™ of February 2007.

208 4]-Khamis Newspaper, 22" February 2007, Cairo. Statements for each of: Ahmad Abu Barakah and Shaykh Sayyid ‘ Askar (who belong
to the bloc of the then-outlawed Muslim Brotherhood at the Egyptian parliament).
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entity bearing a legal and legitimate status, sometimes accusing anyone arguing about Article

II claiming that they are loyal to the CIA and world Zionism.

This way of thinking hijacks discussions even before they start. Add to this some contradictory
attitudes regarding the citizenship of Egyptian Christians to the extent that no other sources
could be added to Article II because the principles of Islamic shari’ah are clearly stated in light
of the fact that Islam is the religion of the majority in Egypt and that the principles of the

sharT’ah comprise other important sources of legislation?%,

Any observer of this argument may discover that Christian citizens in Egypt do not have fears
about the implementation of Islamic shari’ah, but rather are concerned about the practices of

some political Islam groups, foremost the Muslim Brotherhood group.

The problematic and contradictory stances in statements by group members on satellite
channels in terms of their stances regarding Egyptian Christians and the degree of their

citizenship in accordance with the group’s classification of patriotic concepts are evident.

The 2007 amendment of Article V of the constitution, stating the prohibition of the
establishment of any political party on religious basis, completely complies with the
amendment of Article I on one hand and keeping Article II intact on the other. The amendment
stressed the civil nature of the Egyptian state away from involvement in the crisis of ruling in

the name of God, and the usurpation of rights and perhaps killing in the name of God.

The amendment, in other words, enhances the rule of the law for all Egyptian citizens without

any forms of discrimination consolidated by religious laws.

Perhaps historical experience is still vivid, whether involving the Church’s rule and its
dominance in Europe, or in the rule of political-Islam groups which promote themselves
through religion until reaching power so as to rule in a way that is against the true spirit of

religion.

209 Statements of Dr. Muhammad Salim al-‘Awwa, al-Ahram Newspaper, 22" of February 2007, Cairo.
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There is no doubt that the religious state, which claims to derive its laws from heaven, is

destroying the basis of patriotism and attachment to the land in favor of loose ideas.

Conversions to Islam and Christianity

Following up the issues of sectarian tension, one can easily notice that the issue of faith
change, whether from Christianity to Islam or vice versa, is absolutely one of the most
important reasons fueling sectarian sentiments over the past ten years. This has been linked by

some people to Article II of the constitution.

It has been historically known that for Egyptian Christian citizens wanting to declare their
conversion to Islam, they should take the following steps:
- Go to the police station to register a notice of the declaration of his/her conversion to
Islam.
- Go to the Azhar to ask to embrace Islam.
- Return to the police station within the said person’s precinct to obtain any criminal
record.
- Go to the security department for sessions of advice and guidance for the said person
with a Christian cleric.
— Postpone the issue more than once to grant the Christian clergyman the opportunity to
convince the said person to give up plans of faith change.
- In case the said person insists on changing his/her religion and embracing Islam, he/she
sould then go to the notary to document the declaration of his/her conversion to Islam.

- Go to the civil registry agency to change ID data and all papers afterwards.

However, in the aftermath of the famous sectarian crisis that erupted over Wafa’ Constantine,
the wife of a priest, at the end of 2004, several rulings have been issued by the Administrative
Judiciary Court relevant to freedom of faith change and, as a result, the previous measures

were cancelled.
The court handed down a ruling on a legal principle which recognizes the unrestricted and

unconditional freedom of belief as it stated that the principles of the Islamic shari’a guarantee

the freedom of belief for non-Muslims.
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It added that the presence of legislative or statute rules or administrative instructions that stand
in the way between anyone wanting to embrace Islam and the practice of his/her right to be
Muslim violate the constitution and law now that Islam does not require documentation of
conversion as it is sufficient only to recite the shahadah (creed) — There is no god but Allah,

and Muhammad is the messenger of Allah."?10

The ruling stated that the Ministry of Interior shall not be obliged to issue official papers for
Egyptian Christian citizens who converted to Islam and re-converted back to Christianity 2!,
This ruling had several repercussions that have been used against freedom of worship in the
Egyptian constitution on one hand and against the Egyptian system of freedoms in general on

the other.

The court issued the reasons for its ruling (Tuesday, January 29, 2008) in rejecting Muhammad
Hijaz1’s request to change his faith and stated that he had no right to change the religious status
on his ID from Muslim to Christian. Consequently, the Ministry of Interior was not obliged to

change his religion on the identification card.

Rulings and Evidence

Based on the first Administrative Judiciary Court ruling issued in January 2006, the
aforementioned seven steps regarding conversion from Christianity to Islam were summarized
to only two steps as follows:

- Go to the police station to submit a report to this effect.

- Go to Azhar to submit a request for embracing the Muslim faith.

This consequently could cause successive problems. For example?!> some cases in which an
Egyptian Christian man marries an Egyptian Muslim woman or an Egyptian Christian woman
marries an Egyptian Muslim man without changing the ID data might create several legal

disputes in various aspects of life, like inheritance.

210 4l-Akhbar Newspaper, 25 January 2006, Cairo.
211 Rose al-Yisuf Magazine, 5-11 May 2007, Cairo.

212 HanT Labib, Article: Freedom of Belief between Islamization and Christianization, Rose al-Yiisuf' Magazine, 25-31 March 2006, Cairo.
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In addition to that, the ruling of the Administrative Judiciary Court has granted Egyptian
Christian citizens the right to change their religion and embrace Islam and obliged state
institutions to abide by such right while Christians who converted to Islam and re-converted
back to Christianity are not granted the same rights. They may even face some problems in the

civil registry offices to have their data updated.

The court ruling allows for enforcement in all similar cases while it deals with persons wishing

to convert back to Christianity on an individual basis.

The April 2007 ruling contradicted past ones by the same court’’® under Chief Justice
Counselor Fartiq ‘Abd al-Qadir, former vice-president of the State Council, who asserted that
what has been settled in judicial circles is that Islamic figh (jurisprudence) showed that states
with a Muslim majority could have its non-Muslim population live like any other ordinary
citizen without being forced to change any of their faiths. The personal status law No.143 of
1994 guaranteed the issuance of an ID card and a certificate of birth for each and every

Egyptian with his/her religion included. It is also an obligation imposed by the shari’ah.

For those who are not allowed to indicate their faith on IDs such as Baha’is and others, there
should be a classification of their data in order for the state to know about their status so that

they may not obtain any legal positions not permitted by their faiths among the Muslim group).

This way the court established an important legal principle that state organizations must show
the religion of all citizens in order to preserve their and the society’s rights. This verdict is

related to the Baha’is, but what would be the case with Egyptian Christians?

Also, Counselor Fartiq ‘Abd al-Qadir, former chief justice of the Administrative Judiciary
Court?!4 said the ID reveals the civil status of citizens through the recorded data including

their religions, names and dates of birth and those data must be credible.

213 Hani Labib, Article: Rulings Against Freedom of Belief, Rose al-Yisuf Magazine, 12-18 May 2007, Cairo.

214 Ruling No. 34967 for year 59 L. on 11 of April 2006 (the Court of Administrative Justice).
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Given the fact that the legislature was keen on the importance of such data, citizens were
required to update their data included on their IDs if there were changes and it decided that

citizens should be punished in case of any violation.

Former Grand Shaykh of the Azhar Dr. Muhammad Sayid Tantawi?!’ stated that the religious
status space on identification cards is to indicate the religious affiliation of citizens in their
official papers and that this should cause no harm to anyone. He also said that freedom of

belief is guaranteed for all.

The third ruling of the Administrative Judiciary Court on January 29, 2008 gave the reasons
for its verdict saying that all Egyptian laws granted freedom of belief and practice of religious

rituals as one of the citizens’ rights and freedoms.

Also, constitutional texts have clearly guaranteed both freedoms. Whereas freedom of belief
has been guaranteed without any restrictions, freedom of practicing religious rituals has been

organized in a way to avoid violating public order and conduct.

The 1971 constitution follows the same course. Divine religions have been revealed by God
Almighty according to a chronology which renders apostasy from the latest religion to the
preceding one a deviation from accepted conduct. The clear verses of the Holy Qur’an [ Allow
him who will believe, and allow him who will reject] are addressed to Muslims in order not to

force non-Muslims to convert to Islam.

However, people who convert to and believe in Islam have exercised freedom of choosing his/
her faith and they should not show any apostasy from Islam or else they would be considered

apostates and manipulators of the Muslim religion.

The state has approved international conventions concerning freedom of belief and the right of
the individuals to choose their faith. Hence, the court affirms its former verdict that Islam is the

religion of the majority of the people of Egypt and that Egyptian legislation has instructed that

215 Interview with the late Grand Shaykh of the Azhar, Dr. Muhammad Sayyid Tantawi, al-Watan al-Yawm newspaper, 19t of September 2006,
Cairo.
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the shari’ah must be taken into consideration and that such conventions do not contradict

Islamic teachings.

In this case, the court does not decide the issue of belief itself, but rather gives an
administrative decision pertaining to the determination of religious status in the digital

identification card.

This was confirmed by several Azhar scholars later on at the time?!6, rejecting the change of an
identification card of a person who left Islam and wanted to have his/her Christian faith

recorded in the religious status section.

They explained that Islam is the higher and latest religion and it is not possible to switch to

whatever faith that preceded it.

It was also agreed by Muslim scholars that there should not be a shift from the legislatively

higher to the lesser. Therefore, the religion of the children should be that of the higher religion.

The previous three examples of the rulings of the Administrative Judiciary Court have
gradually shifted the focus of the debate from the objective area of citizenship, with all the
approved rights and freedoms, to a sectarian one that is biased in favor of one side over the

other.

On both sides, each one believes that they are following the true faith and their faith is more
accurate and honest and that this or that faith alone contains the absolute truth compared to the

other faith.

This way of thinking referring to so-called higher or lesser religions was evident in the court
ruling. But, this represents a violation of freedom of belief according to what was approved in

Muslim references?!”.

216 Statement of Dr. ‘Abd al-Fattah al-Shaykh (member of the Academy of Islamic Research), al-Ahram newspaper, 3% of February 2008,
Cairo.

217 Hani Labib, Article, Freedom of Belief...the gap between constitutional text and court rulings, Rose al-Yisuf Magazine, 9-15 February
2008, Cairo.
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Constitutional Provisions

Article XL: All citizens are equal before the law. They have equal public rights and duties
without discrimination among them on the basis of race, ethnicity, language, religion or creed.
Article XLI: Individual freedom is an established right and is preserved except in flagrante
delicto cases. No person may be arrested, inspected, detained or have his freedom restricted in
any way or be denied free movement except by an order required by prosecution investigations
provided that the law shall determine the term of any investigative custody.

Article XLVI: The State shall guarantee freedom of belief and freedom of practice of religious

rituals.

According to such articles, herein follows a summary of several rights:

- The right to have any form of religious beliefs and the right to
change religion easily and without any problems.

— The right to the public display of religious beliefs, worship and
participate in rituals and religious processions.

- The right of a citizen to be protected by the law and the judicial
system against any possible violation of the individuals’ right of
free religious practice.

— The right to establish and maintain places of worship.

- The right to remove religious status space from all identification
cards and official or non-official papers because they are considered

discriminatory.

The text of Article XLVI of the Constitution is absolute. It renders freedom of belief and
practice of religious rituals pertaining to such belief as absolutely free without any restrictions.
It does not give the law or other legislative tools the right to restrict such freedom under the

pretext of protection of public conduct or order.
The text underlines the advantage of Egypt as a multi-religion society. Egyptian society is

currently suffering from sectarian tension, discrimination and fanaticism, in addition to some

other violations.
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Article XVIII of the Universal Declaration of Human Rights grants people the right to freedom
of thought, opinion and religion, including the freedom to change religion or belief, and the
freedom, either alone or with others, in public or private, to declare their religions or beliefs in

teaching, practice, worship and observance.

Citizenship here means the establishment of a state of law in which all people are equal before
the law as long as they are Egyptian citizens. Since Egyptian society has not, in fact, witnessed
genuine freedom of religious belief?'®, in light of the talk about the religious freedoms in
Egypt?!®, it would be useful if the future constitution clearly indicated the religious neutrality

of the Egyptian state with regard its citizens?%’.

Religious-change Law”?!

It is a proposed law submitted to the National Council for Human Rights and is based on
freedom of belief as one of the basic human rights. Any citizen enjoys the right to change his/
her religion in accordance with his/her personal conviction, but should not misuse such right

for the mere obtaining a legal gain his/her original religion is hindering.

Religion can be changed through the judiciary (family court) to ensure that there will be no
plans of manipulation to achieve certain purposes from the religious change.
I agree with the opinion that the issue of freedom of belief is the most important in the

sectarian question®?2,

Proposed Texts for Drafting Article II:
Most of these texts, issued after January 25, 2011, were either personal initiatives or general

proposals.

218 Dr. Mustafé al-Fiqi, Article: We Have Not Reached The Age of Freedom of Belief?, file (What if we ensure the freedom of belief?), Rose
al-Yisuf”, 29" of August — 4 September 2009, Cairo.

219 Dr. Ikram Lam’1, Article: Is Egypt A Suitable Place for Declaring the Religious Freedom? File, (What if we ensure the freedom of belief),
Rose al-Yisuf Magazine, 29™ of August — 4 of September 2009, Cairo.

220 Dr. Murad Wahbah, Article: The Constitution Should Stipulate the Neutrality of the State Regarding the Religions, file (What if we ensure
the freedom of belief), Rose al-Yiisuf” Magazine, 29" of August — 4™ of September 2009, Cairo.

221 Dr. Hisham Sadiq and Dr. Fu’ad ‘Abd al-Mun’im Riyad, draft law on (changing the religion) at the court, al-Fajr Newspaper, 17%
September 2007 — Issue 119, Cairo.

222 Salah “Ts4, Article: Freedom of Belief...the Most Important Papers of the File of Sectarian Issue, al-Qahirah Newspaper, 25" January 2011
— Issue No.557, Cairo.
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First: Personal Initiatives
* Dr. Samir Tanaght??3:

“...and the legislator shall be inspired by the general principles of the Islamic shart’ah”

* Dr. Salah Fadl??#:
“Egypt is a civil state, and the religion of its majority is Islam. The state shall recognize
pluralism, tolerance, citizenship and equality. The Islamic shari’ah is a main source of

legislation.”

* Dr. Muhammad Salim al-‘ Awwa??>:
“The Islamic shari’ah is the main source of legislation and the recognized religions are Islam,

Christianity and Judaism.”

* Counselor ‘Adil Farghali?26:

“...the official religion is Islam which shall recognize and protect all religions.”

* Dr. Mu’taz ‘Abd al-Fattah??7:

“We, the citizens and masses of the people of Egypt, declare our full respect for all divine
religions which proclaim that all people are worshippers of God. We assert our commitment
that the principles of the Islamic shar’ah be a main source of legislation with our full respect
for other heavenly religions and the right of every Egyptian to choose his/her religion or belief

without any prejudice to others' religions or beliefs.”

Second: General Proposals

* Cairo Centre for Human Rights Studies??8:

223 Dr. Samir Tanaght, Study: Infidelity about Civil State in Egypt, al-Shuriig al-Jadid Newspaper, 26% of July 2011 — Issue No.263, Cairo.
224 Interview with Dr. Salah Fadl, al-MisrT al-Yawm Newspaper, 13" of March 2011 — Issue: 2464, Cairo.

225 Interview with Dr. Muhammad Salim al-‘Awwa, al-Misri al-Yawm Newspaper, 16" of March 2011 — Issue No.2467, Cairo.

226 Interview with Counselor ‘Adil Farghali (1-2), al-Shuriq al-Jadid Newspaper, 5™ July 2011 — Issue No. 885, Cairo.

227 Dr. Mu’taz ‘Abd al-Fattah, Article: What I dream of in our constitution, al-Shuriiq al-Jadid Newspaper, 13™ of August 2011 — Issue No.
924, Cairo.

228 Call sent by “the Cairo Centre for Human Rights Studies” to the president of the republic and presidents of the People’s Assembly and
Shiird Council (signed by 185 Egyptian public figures), 5™ of March 2007, Cairo.
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“Islam is the religion of the majority of citizens of Egypt and the collective values and
principles of religions and beliefs are a main source of legislation without contradiction of
Egypt's commitment in accordance with the international human rights covenants or violation
of the principle of equality before the law. Enjoying rights and civil freedoms shall not be
reliant on the religious beliefs of individuals under abidance of the state institutions by

neutrality as regards religions and beliefs.”

* Egypt First Conference??:

“Islam is the religion of majority of Egyptians and Arabic is the official language of the state
and the basic principles of the Islamic shari’ah are the main source of legislation without
prejudice to the rights of non-Muslim citizens. The state guarantees fair opportunities and full
equality for its citizens under law as well as non-discrimination in any form on the basis of
gender, race, color, religion or any other reason. The state shall also guarantee freedom of

thought and freedom of belief for all citizens and these shall not be restricted in any way.”

* The Azhar Document 23

“The Azhar Document supports the establishment of a modern, democratic and constitutional
state that is based on a constitution that shall distinguish between the executive, legislative and
judicial branches and its governing legal institutions. Such a constitution shall establish the
framework of law and guarantee the rights and duties of all citizens on an equal basis so that
the legislative power is to be held by the people's representatives in accordance with correct
and sound Islamic concepts. Islam has never in its legislative laws, its culture or throughout its
history experienced what has been known in other cultures as a religious state or a theocracy
which oppressed people and caused suffering for mankind during some epochs of history.
Islam has allowed people to manage their societies and to choose the mechanisms and
institutions which realize their interests provided that the principles of the Islamic shari’ah
were the main source of legislation in a way that guaranteed that followers of other divine

religions to refer to their religious laws in their personal status affairs.”

229 The text of the political document issued by the conference of “Egypt First™.

230 Statement of the Azhar and a galaxy of intellectuals on the future of Egypt, 9 of June 2011, Cairo.
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* The Egyptian National Council?!:
“Islam 1is the religion of the state and Arabic is its official language, and the principles of the
Islamic shari’ah are the main source of legislation while affirming such principles with
constitutional guarantees that ensure:

* The right of non-Muslims to refer to their own religious laws as a source for personal
status laws.

* The principles of Islamic shari’ah are the agreed-upon by collective principles.

* This article is addressed to the legislator and no one else. It allows him to select from
jurisprudence without being bound by the statements of Muslim scholars. It gives the
legislator the right to strive to achieve the interests of citizens as he perceives them
within the context of the legislative objectives while being under of the guidance of the
Supreme Constitutional Court alone concerning the objectives of the legislator and of
legislative deviations.

» Power in the society should be that of state authorities and not individuals or groups.

* The Democratic Alliance for Egypt?3Z

“Islam is the religion of the state, Arabic is its official language and the principles of the
Islamic shar1’ah are the main source of legislation, and non-Muslims have the right to resort to
their own laws as regards their personal status affairs. Islam also ensures the freedom of belief
and worship and support of national unity, while reiterating the principle of equality among

citizens of other religions.”

* Draft on the Principles Governing the Constitution?33:

“Islam is the religion of the state, Arabic is its official language and the principles of the
Islamic shari’ah are the main source of legislation, while reiterating such principles with
constitutional guarantees which ensure the right of non-Muslims to rely on their own

legislative principles as a source of their personal status laws.”

231 Document (Declaration of The Principles of the Egyptian Constitution after January 25™ Revolution 2011), the Egyptian National Council,
3rd Issue, July 2011, Cairo.

232 Text of the Document of The Democratic Alliance for Egypt, al-Wafd newspaper, 8% of July 2011, Issue No.7603, Cairo.

233 Full texts of the projects of the principles governing the constitution (2), al-Shurilg al-Jadid Newspaper, 16" of July 2011, Issue No0.896,
Cairo.
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* National Dialogue Document?3*:

“Egypt is a civil state. It is governed by shari’ah as the main source of legislation, and non-
Muslim citizens are to refer to their own laws and regulations as regards personal status and
their religious rulings in light of full equality among citizens regardless of differences in color,
religion, gender or race. Without doubt, the the Azhar Document could be a beginning for
drafting a national charter whose content of principles has been approved by several sectors of

the Egyptian society.”

* Document of Declaration of the Fundamental Principles of the Constitution of the New
Egyptian State?3>:

“Islam 1is the religion of the state and Arabic is its official language. Islamic shari’ah is the
main source of law and non-Muslims are to refer to their own laws as regards their personal

status and religious affairs.”

It should be noted that many of the texts of the general proposals have mentioned personal
status concerning Christian citizens, but neglected several issues that have triggered debates
and disputes such as the election of the Patriarch, the building of churches and the role of the

Millt (Lay) Council.

Therefore, it would be better for Christians if constitutional texts granted them the right to

refer to their own laws concerning their religious affairs in general.

Conclusion

In conclusion, based on our past experience, we propose that a text which would meet all
assurances and guarantees should read that the principles of Islamic shari’ah are one of the
main sources of legislation on one hand and that non-Muslims may have recourse to their own

religions and teachings on the other.

Additionally, the aforementioned concept is in line with international treaties and covenants.

234 Text of the Document of National Dialogue, al-Wafd Newspaper, 26" of October 2011 — Issue No. 7698, Cairo.

235 Document of Declaration of the Fundamental Principles of the Constitution for the New Egyptian State (Dr. ‘Al al-Silmi's document),
al-Ahram Newspaper, 20" of November 2011, Cairo.
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The proposed text is as follows:

Egypt is a civil state where Islam is the religion of the majority of its citizens. The principles of
Islamic shari’ah as well as the precepts of heavenly religions in general are to be among the
main sources of legislation in a way that would not violate Egypt's commitments in accordance
with international human rights agreements nor encroach on the principle of equality before
the law. Non-Muslims may have recourse to the principles of their faiths as far as their

religious affairs are concerned.
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